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MLA Leona Roberts 
 
Well, thank you. It's 130. So, we will kick off. And lovely to see a few people here. Thank you very much for coming 
along. And just to explain, so I'm standing in as Chair, MLA Pollard, who is leading the Constitution review process 
is overseas at the moment. And so, I'm slipping into this one. We've got a few other apologies. MLA Spink and 
Birmingham are overseas. And hopefully people will be with us shortly. Is that all of us? We've missed that 
everyone. Yeah. Okay. For the record, then we have the Attorney General, MLA Short, myself (MLA Roberts), MLA 
Hansen and MLA Barkman.  
 
We'll run through the agenda in a moment, you'll see if you've if you've had a look at it, you'll see that the schedule 
that we'd originally set out has slipped a wee bit. And I'll come to that in a moment as well to explain. But so, 
today's meeting is going to be largely about setting out the process, how to make submissions to Select 
Committee, whether written or oral, you want to make sure that's fully understood for this is not, there's not 
really opportunity for the public speak at this meeting. Although you know, towards the end, if there's any sort of 
burning issues, we'll be happy to hear them. But for Members when you wish to speak, if you can indicate and I'll 
give you the floor, at the first available moment. And just a reminder that this has been recorded, and will be 
transcribed, so for can speak clearly, please, as we're going.  
 
Confirmation of the Record of the meeting of the 25th May 2023.  
 
Does anybody have any, any corrections or any issues to raise with that? 
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MLA Teslyn Barkman 
 
Chair, if I may, I know we've accepted previous minutes, but I had noted that my absence from the first 
constitutional review wasn't noted. So, it was it would be possible just to note that, not in the last meeting, the 
one previous. Okay - that should be fine. We'll look into that. Anything else? No. 
 
Just to confirm the order as it stands at the moment. I said, you know, the original intention had been for this 
meeting, to actually begin the proper discussion and to start addressing the Fundamental Rights and Freedoms, 
Chapter one of the Constitution. As we progress, particularly with so many MLAs away at the moment, and officers 
as well, I think it became quickly apparent that we weren't going to be ready to do that. So rather than rush the 
process, we've pushed that meeting back - the 20th of July will be when we are formally debating, and hearing 
the submissions on Chapter One fundamental rights and freedoms, we'll have a little bit of an introduction to that 
later this afternoon, from the Attorney General. And I think that's a good opportunity for Members to perhaps 
raise any of the topics that they think might be of particular interest to the public. Because I think, certainly my 
hopes for this meeting, and the public engagement that we'll come to in a moment is really that it's to help people 
think about what is contained in the Constitution, if there are issues and what it means in practical terms to all of 
us on a daily basis, and to try and help inform those discussions, which will then hopefully feed back to that 
meeting on the 20th of July.  
 
It's worth noting as well, just for just for public awareness that amongst MLAs we've divided up these, these topics, 
the sort of key themes, and we'll be preparing questions and notes for discussion as we go through it. So just a 
reminder to Members really, that this timescale set out here is still really ambitious, we've still got a lot to do. And 
so, to be trying to gather together, some views to start to dissemble as soon as possible really. And as I say, it is 
an ambitious timescale. I'm not sure if people have access to the agenda, but if we just run through it very quickly. 
 
The fundamental rights and freedoms chapter one that will be now discussed on the 20th of July, that will be 
followed by what is do you think is inevitably going to be a really serious discussion and quite a weighty topic on 
Falkland Islands Status that will be the second and that's scheduled for the 11 August, followed by qualification of 
electors for the beginning of September and qualification of election at the end, then moving into Role of the 
Legislative Assembly in October, System of Government, which will include Executive Council in November, Role 
of the Governor December, Audit Scrutiny and Accountability, that'll include the Public Accounts Committee in 
January. And then the last couple of sections Defense and Internal Security scheduled currently for February, 
Structuring and the Role of the Public Service for March, Structure and Content of The Constitution for April.  
 
That's at least one every month. That's ambitious, it's going to be pushing it. But I think,  as was discussed in the 
last committee, there's a real desire to try and get this through, or at least, you know, almost compete within the 
life of this Assembly to avoid it, then, you know, dragging on into another, but I think, I think we all recognize the 
importance of making sure that people are informed and have ample opportunity to get their responses and 
considerations.  
 
The next bit on the agenda, just sets out this this first topic - Chapter one. 
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Attorney General 
 
Chair, just before we move on to the next item, I just wonder whether it's worth sort of highlighting to members 
of the public, obviously, we've scheduled, one meeting per sort of topic, that's listed there. But I think, you know, 
I think one of the things we have to recognize is, if there are, you know, significant detailed issues to discuss or 
any proposals for change for some of those topics, it's very unlikely that a single meeting of the Select Committee 
would be able to listen to what members of the public have said, put forward proposals for change and actually 
agree what those proposals for change are, I think what each meeting will probably be able to do is identify those 
areas where there isn't any proposal for change. So effectively, we can cross those off the list and, and leave them 
as they are, it might well identify the ideas that members have for potential change, and possibly what those 
changes should be. But I think it's very, very unlikely that we'd be able to reach a final position on what the 
proposed changes are, because actually, depending on what those changes are, and what topics they cover, they 
might well need to be further consultation with the public about the specific proposals. I think one of the things 
that we have to bear in mind is that there will be a need, probably for more than one meeting on particular topics, 
particularly if there are if there are proposals for change. 
 
MLA Roberts 
 
Yes, yes. Thank you. Attorney General. No, I think that's absolutely right. And that's really important to be clear 
on. Because I think, as was said, there's some of these, some of these areas might, you know, we might work 
through and establish that actually, there's not a huge amount that requires change or sort of adjustment. Others 
I think are definitely going to require a lot of discussion and public consultation. So yeah, we might have to be 
returned to. Thank you. That's important to be clear on. 
 
In terms of how we're going to start the engagement on chapter one, I'm not sure if it's been advertised yet – I 
see Ronnie her and Falkland Islands Radio have kindly agreed to host a, a radio discussion, this coming Tuesday 
4th July from 7- 8pm. So, you know, absolutely invite you know, anybody from the community to submit questions 
or views to Falkland Islands Radio, and I'm sure that'll be explained by the radio, how that is best done. 
 
To be absolutely clear, this is very much on this first section, this first topic chapter one, so on fundamental rights 
and freedoms. At any point throughout, of course, people are very welcome to submit views on other sections. 
But you know, this is what we're going to be focusing on in this first stage. And as I said before, the aim is very 
much to encourage the sort of thinking process and help share information and try and pull in views that will help 
shape the Select Committee's thinking. There has been a leaflet shared in Penguin News, and we'll be continuing 
with that throughout the process.  Do have a look on the Legislative Assembly website. There is a page about the 
review of the Constitution. There's some further reading on there, which may help again to highlight some of the 
issues and perhaps it poses some questions that that you may wish to think about.  I should say thank you to the 
Attorney General's team actually for all their assistance with that to say they're the experts on this before I move 
on anything from members any question?  Happy? 
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Attorney General 
 
Chairman, I think the only other thing to point out is so obviously, that information has been provided in relation 
to this topic. And as you said, you know, there is an intent to provide information on each of the other topics as 
well. So, people can, you know, expect that there will be some information out there, because I think it's 
sometimes it's helpful to look at how we got to where we, where we are now, look at how things have developed 
and what do those things mean? How do things work in practice, as well as what the words say on the on the 
paper? So, we hopefully will try and help inform members of the public to just help members of the public to 
express their views and give us their proposals and ideas? 
 
MLA Roberts 
 
Yes, yes, absolutely. Okay, so moving on to Item four on the agenda, then guidance on written submissions. So 
again, there's this information is on the website. And there's a link document, I think we've got the documents 
out there on the side, which people can take, but for anybody listening on the radio, and for our record, as well, I 
think perhaps it's helpful just to run through it briefly. And please, anybody pick me up if I've missed anything.  
 
Noting that the first deadline for this first set of submissions on chapter one will be the 14th of July. So that will 
give time for the office to compile any responses that are sent in for any questions or particular issues that we 
may need to seek some clarity on from the Attorney General and his team to sort of bring that all together ahead 
of the meeting of the Select Committee, so that, you know, to help inform that discussion on the day. So hopefully, 
that will that will be useful. The 14 July, the first deadline for written submissions. And as I said, guidance 
document is available on the website, you could also get it from the office, contacting Cherie at Gilbert House and 
there are paper copies printed on the side there. There's a standard form, which you can use - that may help you, 
it's entirely acceptable for you to just write your submission kind of in letter form or in report form, as you as you 
see fit - Email will be strongly recommended, I think it's fair to say that just makes it a little bit easier for the 
officers who are trying to collate and pull all the information together. But it is absolutely fine to send something 
in handwritten, it's not that's not a problem. We do ask that you try and keep it reasonably concise. It doesn't 
have to be fantastically brief. But it's there's been a suggestion that ideally, no more than 3000 words otherwise 
starts to get harder to digest. And in particularly given the responses and submissions will be will be published. A 
box will be provided in the Post Office for anybody who's writing, you know, in sort of letter form, so you can just 
pop it into the box, and those will be collected regularly and collated. But otherwise emailing them into to Gilbert 
House would be fantastic. You can make more than one submission. So, I've given you that that first deadline. So 
that's on chapter one. But I would stress again, that that doesn't mean that you can't beyond that point, make 
any comments on chapter one on those fundamental rights and freedoms. It might be that in a few weeks or a 
few months, as we get down the process, something else occurs to you, it's absolutely fine to send it in. But if you 
want it to be discussed in that first Select Committee, that's the idea of deadline to get those first bits in. You can 
make as many submissions as you wish. And again, we have already had quite a few submissions in some of them 
at the moment are generally sort of covering a range of topics, that's fine. Again, we'll look to Officers to pull out 
the relevant bits for each topic as we work through it. Or you can just send them in a piece at a time.  Really helpful 
that you state very clearly who the submission is from. So, whether it's from yourself as an individual or whether 
you're representing an organization, if you can just be clear on that include any factual information from which 
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the Committee might be able to draw conclusions, or which could be put to witnesses through the Select 
Committee process - anything really that that can help backup and inform your point. Once submitted, the 
intention is, as I've mentioned, to publish the written evidence and that will form part of the official record. If you 
don't want your submission to be published with your name on it, please explain clearly why that is. And that will 
be taken into account that can be that can be managed, you know, it is possible for us to put your name and 
address provided, but anonymous submissions, you know, really well be acceptable.  
 
If there's private or confidential information that you wish to give to the Committee, but to go no further, again, 
please contact the Clerk to discuss that because that can be arranged. I think it's worth noting as well, the Select 
Committee isn't obliged to accept all submissions as evidence to the Committee's or to publish at all, if there's 
something that's considered an appropriate, to give parliamentary privilege to then then that will have to be taken 
into account. So, any questions or anything that you think from, from Members that you think would be worth 
clarifying? I mean, again, I would just stress this information on the website. There are printed copies. And if you 
want more clarity, please do contact one of us, or the Office.  
 
MLA Short 
No, I think you explained it very well. And I just like to perhaps underline what you said very clearly that the select 
committee will not consider anonymous submissions?  
 
MLA Roberts 
Absolutely. It's worth bearing in mind. We absolutely would encourage people to make submissions, that's really 
what's going to help the Select Committee in this process.  
 
So, moving on, into guidance on oral submissions. For that first meeting on the 20th July, if you can let Cherie, the 
Clerk to the Assembly, again, no, by the 14 July if you would wish to speak to the Committee. That is just purely 
to allow for planning to get a schedule worked out for the meeting itself. The intention is that oral evidence will 
be limited to five minutes speaking time, with five minutes for potential questions from Members. That's not, you 
know, that's not set in stone. That's a guide, if there's, you know, if there's particularly relevant or important 
information that you want to share. And if we don't have, you know, 20 people that we're trying to sort of work 
through in the process, it's probably unlikely, but you never know. And then, you know, there is potential for that 
to be extended. But equally, what we don't want is, is for submissions to run on, indefinitely. So, the guidance is 
five minutes speaking time, five minutes potential Q&A. And once you've, you've contacted, Cherie, to let her 
know that you wish to give oral evidence. She'll work up a schedule, and you'll be notified in advance notified in 
advance of the time when the expectation is for you to speak so should you can need to take time off work or 
whatever then you can be there. And would we try and inform you well ahead of, of the process, anything you've 
implemented will be on all submissions. 
 
MLA Short 
 
Just one question, if anybody has, I don't know, late thought after the deadline, is there any way that they can 
give oral submission after the cutoff date? If this suddenly occurs, that some written burning topic has entered 
their head. 
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Attorney General 
 
Chair, I wonder if I could suggest I mean, I think, partly that will depend on what you know what the subject is, 
and also how many people have managed to indicate in in you know, in time, because obviously, if the schedule 
was already fairly full, that might be more difficult to accommodate if the Schedule is not entirely full that might 
be easier to accommodate. So, I think that we'd have to wait and see really, if you really want to try and secure a 
place, then I would obviously encourage people to let the Clerk know, the earliest opportunity, but I think that it 
wouldn't preclude someone, I think that would be a matter for the Committee to determine. 
 
MLA Roberts 
 
Yeah, that seems entirely fair to me. I don't know if anybody has…  Yes, we are getting general agreement that 
that the way. I think certainly, from my perspective, you know, the more evidence we can gather the better. So, 
you know, we'll try and be as flexible as possible and in working through this.  
 
Item six on the agenda is introduction to Chapter one and potential key issues. And on this I'm very happy to say 
I’m going to hand over to the Attorney General to give you the legal view of the Chapter One. 
 
Attorney General 
 
Thank you, Chairman, I think it's worth, you know, just starting. Obviously, we provided some information, we 
provided a leaflet that's gone into the Penguin News that gives a little bit of information. And there's also another 
slightly more detailed leaflet that is, I think, on the website and is available if members of the public wish to access 
a copy. 
 
Chapter one contains a number of a number of things it sets out, as its sort of name suggests, protection of 
fundamental rights and freedoms of the individual. So, it starts off by including some recitals, particularly reciting 
the right to self-determination and the realization of that right for the Falklands. And obviously, that's an 
important part of the of the Constitution recognizing the rights of the population of the Falkland Islands, it then 
sets out various rights, these are all, generally speaking, drawn from a range of International Conventions that 
have been applied to the Falkland Islands. So principally, the European Convention on Human Rights and the 
International Covenant on Civil and Political Rights. And then there are others as well. So, there are, Convention 
on the Rights of the Child, various other conventions. And so, I think it's probably worth just running through what 
each of the rights is: 
 
There's protection of the right to life. And this is one of the rights that essentially can't be overridden. This is not 
a right, that, you know, can be compromised, in terms of things like emergency powers, section 17 of the 
Constitution deals with derogation so this is the right, that has led to things like the death penalty, not being 
available in the Falkland Islands anymore, but it also includes a positive right on the part of the Government to 
protect rights. And that actually is a bit of the Convention, that's sort of missing from the Constitution. So, it's one 
of the bits that I identified in the report that has been discussed previously.  
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Then it moves on to the protection from inhuman treatment, inhuman degrading treatment or punishment, this 
is the sort of anti-torture provisions, again, this is this is a provision that is a sort of absolute provision. 
 
Protection from slavery and forced labor. So, no one can be held in slavery or servitude and or required to perform 
forced labor. Obviously, there are some sort of cut outs from that exceptions to that, particularly, that people can 
be required to perform work as part of a sentence of the court. So, people are, are ordered to perform work as 
part of their community service penalties, community penalties. 
 
There is then the right to protection of personal liberty. So, this is this is a right that people have essentially not 
to be not to be locked up without proper due process being followed. And the need to be given information, they 
need to be informed of their rights. So, if people are arrested, for example, they need to be informed why they've 
been arrested, and they have a right to be processed in accordance with law. Now, again, you know, so this is not 
this is not an absolute right to personal liberty. So, there are grounds on which people can be can have their liberty 
restricted. As I mentioned, the most obvious one is where there's a court of law, where someone has been 
arrested, but there are also right so for example, for the purpose of preventing the spread of an infectious or 
contagious disease. So, discuss…. we've fairly recently gone through a global pandemic, where a range of 
restrictions were imposed on individuals in countries across the world, including, for example, the quarantine 
requirements here in the Falklands and that arguably restrict someone's liberty if you're if you're requiring them 
to stay in a particular place. And that can be justified if that's to prevent the spread of infectious or contagious 
disease. And I think this is one of the rights where what you have to look at is the necessity for restricting people's 
rights.  
 
Section six deals with the provisions to secure the protection of law. So, again, this is effectively the right that 
gives people a right to a fair trial before an unbiased and independent tribunal. You know, the fact that you're 
innocent until proven guilty, you've got a right to be assisted by a lawyer who in certain circumstances must be 
provided by the state in terms of criminal rights. In terms of some of the provisions that are included within this, 
this also enshrines the right to a jury trial in certain circumstances. And I think one of the representations that 
we've already received, discusses whether that is currently set at the right level. So that will be something I'm sure 
we'll be discussing. Yeah, so that's, that's in terms of rights to due process of law. 
 
There's then in terms of specifically in relation to prisoners, or anyone who's deprived of their liberty, though, in 
Section seven is the right to be treated with humanity and respect for the inherent dignity of the human person. 
So again, that recognizes that, where the state is taking particular steps to deprive people of their liberty, there's 
an almost enhanced obligation to make sure people are treated humanely, in so doing, so we have to make sure 
that we do have, for example, a prison as we do that is able to look after people respect their human rights, I think 
that's one of the things that was looked at, for example, in the recent inspection of the prison in Stanley, and it 
was found to be compliant with those rights. I think that's something that is important to recognize, and why do 
we do certain things, we do those things, because they are required by the Constitution.  
 
Section Eight deals with protection of freedom of movements. Now, again, this is another one which, during the 
pandemic, you could regard the quarantine and restrictions requirements that we could impose as restricting 
people's freedom of movement. And again, you can interfere with, with this right to freedom of movement, in 
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certain circumstances, essentially, it needs to be done under the authority of a law. And it needs to, you know, it 
needs to do things like protect either defense or internal security, public safety, public order, public health, etc., 
these are specific grounds on which rights can be interfered with. However, it has to be necessary to do so for 
those reasons, it has to be approved by law, and also the action that we take has to be proportionate to what it is 
you're trying to achieve. For example, you have a pandemic illness, where the incubation period for the illnesses 
is a few days, then it would clearly not be proportionate to require someone to remain in quarantine for months 
before they're released from that quarantine. The idea of proportionality, that has to be some relation between 
what it is you're trying to do, and what restrictions on rights and freedoms you're seeking to impose. 
 
Section nine deals with protection for private and family life, privacy of home and other property. So effectively, 
it says you've got a right to respect for your private and family life, your home in your correspondence. Now, again, 
this, this rate can be limited, it can be interfered with. For example, you know, we can for enforcing criminal 
customs or immigration laws, take actions that potentially infringe on people's right to respect for their private 
and family life. This is one of the rights which, in terms of case law within the European Court of Human Rights. 
The interpretation of what is covered by a right to private and family life is I think, it's fair to say, expanded over 
the years. Some commentators have views on whether that's been expanded in the right way. But I think that's, 
that's one of the issues there that that that right, is there is then interpreted in particular ways. You have under  
 
Section 10, the right to protection of the right to marry and to find a family. What it says is that every man and 
woman of marriageable age has the right to marry and found a family No, not within the Constitution. But just as 
an example, there's reference there to marriageable age, and I think this is a good example of a fundamental 
rights which is also supplemented by local laws. Everyone of marriageable age has that right to marry well, who’s 
of marriage age. And, that's a matter that set out in local laws - in the Falkland Islands, currently, if you're 16, or 
over, in certain circumstances you can marry, whereas actually the UK to pick an example has just raised the age 
at which people can marry to 18. So, if you're under 18, you can't any longer marry in the UK. And that's just an 
example of how that is entirely consistent with the protected convention rights, there probably is a limit on where 
that where that could be moved, but it's legitimate for a country to have a view as to what the right marriageable 
age should be.  
 
There's protection under Section 11, for freedom of conscience, so people have the right to freedom of thought, 
conscience and religion. And you've got obviously a right to practice your religion at home and, and in public and 
a right to change your religion.  
 
Section 12 deals with the protection of a right to an education there, the right under the Constitution is, is that 
everyone's entitled to receive a primary education, I think one of the things that's been discussed is whether or 
not that should be, you know, expanded to include secondary education. It's just worth highlighting that, you 
know, the obligation in the Constitution derives from the various international conventions that deal with subjects 
like this. And, as might be expected, the internationally agreed norm is at the level that's, below the level that 
perhaps more sort of developed nations are able to provide. So obviously, in countries and in places such as the 
Falklands, we can, you know, we can and do require children to complete a secondary education that's not 
protected by the Constitution, that is a matter then for local determination. Now, I think that's a point worthy of 
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discussion as to whether the constitutional protection is at the right level. I think that's something that members 
of the public may wish to think about.  
 
Section 13, then protects freedom of expression, this is another, important, right, and I think it's recognized that 
this is quite an important right, people have the right to say and write, about what they thinking, give and receive 
information from others. And this obviously includes the freedom of the press. Now, of course, it's not an 
untrammeled, right. And again, there can be restrictions, where it's necessary in the interests of defense, internal 
security, public safety, public order, etc. So again, but that restriction has to be in law, if there was to be any 
restriction, and there are effectively special protections. So, if there are cases involving freedom of expression, 
section 21 makes specific provisions around that so that so that the courts will look very closely at any interference 
with right to freedom of expression. One of the things that sometimes talked about in places is, is that is the 
concept of offense and whether people are offended by things? Well, I think it's been said by others that, you 
know, if the right to freedom of expression doesn't include the right to offend, it's not really much of a freedom 
at all. However, there are there are limits. And you know, one of the examples and perhaps not a very good one 
given is obviously, you know, the rights of freedom of expression doesn't include the right to shout fire in a 
crowded theatre, you know, if you if you are going to cause harm that can be restrictions on what is really 
acceptable in terms of free expression, but it is an important, right. And I'm sure people will have views on that. 
 
Protection in Section 14 of freedom of Assembly and Association.  This allows people to take part in, in meetings, 
protests, join associations, join trade unions, etc. And again, this is another important right, which can be 
restricted in again, according to law in certain circumstances. This is this is a topic; it probably hasn't been a 
particular issue in the Falkland Islands directly. But obviously, it's a particularly hot topic in the UK at the moment 
and laws have been passed, restricting people's rights to protest and things like that, now, discuss whether that 
is all entirely appropriate and proper. I would suggest we probably don't have the need to make the same sorts 
of restrictions, but I think people will have views on that. Obviously, we don't we haven't had experience of people 
gluing themselves to roads and other places. Yet, but that's always possible. But I think it's important that people 
do have that right to protest. 
 
Section 15 deals with protection from deprivation of property. This effectively gives people the right to own use 
and dispose of their property. If the Government was going to be wanting to compulsorily acquire property, 
there's, there's a process that needs to be followed. And people have the right to challenge both the decision to 
try and deprive them of their property and then the compensation that they do, and compensation must be paid 
if we are depriving people of their property. So that's, again, important, right, in a sort of free society that, you 
know, the Government can trot along and compulsorily take property off you without due process.  
 
Section 16 deals with the protection from discrimination. Now, this is this is a particularly knotty topic it 
particularly from a lawyer's perspective, we have raised this use around the changes that have been made to the 
Constitution over the years in relation to protection from discrimination. So, the section as it was into the 1985 
constitution, was updated in the 2008 Constitution. In some respects, the language was updated, but there are, 
in some respects, we think, perhaps material changes were made. And we wonder whether those changes were 
made consciously and with intent to change the law, or whether some of those changes may indeed have been 
inadvertent in that, I think there's a point of detail to work through there and understand that, but in terms of 
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freedom from discrimination, this, this particularly applies to discrimination, either by law, or by the Government 
or public authorities in the exercise of functions under that law now discriminatory. Again, and this was one of the 
changes made between 85 and 2008, there's a definition of what is meant by discriminatory. And it's a definition, 
which previously, it was a sort of comprehensive list of the criteria, whereas now, it lists any grounds such as sex, 
sexual orientation, race, color, language, religion, political or opinion, national or social origin, association with 
the national minority, property birth, or their status, which is a very open ended list potentially, in terms of that. 
And so again, there are laws essentially can't make discriminatory provision without that, again, being justified.  
 
MLA Barkman 
 
Sorry, are you happy to take questions as you go through? I am certainly Chairman, I'd be happy. 
 
MLA Roberts 
 
I would say, maybe hold it, let the Attorney General finish the introduction? Sorry, I was just about to scribble to 
that effect. And yeah, I have some on some of the areas and sure others do, too.  
 
Attorney General 
 
And I think to be fair Chair, we are nearly through the main rights that are in there.  
 
So again, there is provision in Section 17 for derogation from fundamental rights and freedoms. So certain 
fundamental rights and freedoms, as I've talked about can, there can be restrictions on those rights and freedoms 
in accordance with law. There is also under Section 17, the power to derogate from these rights and freedoms in 
effectively state of emergency. And then there's this process in Section 18. That follows on from that in terms of 
where there are emergency law provisions. And I think, again, it's worth reflecting on the COVID pandemic, we 
did not use any sort, we did not feel that we at all derogated from fundamental rights and freedoms. And we did 
not declare any states of emergency or use emergency powers in dealing with the pandemic. Now, that's not 
necessarily the case in every other Country. Some Countries and Territories did, I think one example, because we 
obviously looked at and shared information with other locations and the Isle of Man, I think all of their COVID 
restrictions were made under emergency provision. So, they declared a state of emergency and then use their 
emergency powers to make the appropriate legislation whereas we used our existing powers under our public 
health legislation. And again, we did it in a way which was necessary to protect public health, we thought and we 
thought it was proportionate, and therefore we didn't think we were derogating from the fundamental rights and 
freedoms but it is possible in certain circumstances, for there to be a need to do that. And there is power to do 
that. And I think finally, it's worth mentioning in terms of enforcement of the provisions, there is a right under the 
Constitution to go to the court, where a person feels that their rights have been infringed and the Supreme Court 
can make decisions in relation to that and can award compensation to individuals if their rights have been 
infringed, without that following due process. I've just tried to give a very quick run through the main provisions 
there.  
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There are two other sections again, but they're in relation to Section 20, in Section 21, deal with freedom of 
conscience and freedom of expression and proceedings in relation to those matters. So, there are specific 
provisions where those rights are subject to proceedings. And then section 22 just contains an interpretation 
section for that chapter. Now, I know, the intention is for the next topic for the committee to deal with Falkland 
Island Status. And one of the things I've mentioned previously, is that the concept of Falkland Island Status is just 
included within this section 22 of this interpretation section. So, whilst it is within Chapter One, I think that is a 
separate topic. And we're going to deal with that as a separate topic. But it is worth just mentioning that that's 
where it's located within the Constitution. But, Chairman, I'm happy to take any questions from Members. 
 
MLA Roberts 
 
Yeah, that's excellent. Thank you very much Attorney General for running through that with far more knowledge 
than then I have so, I appreciate that very much. So yes, if we go to Members now before, I think any questions, 
the Attorney General may be able to answer in terms of what is in the Constitution now not to say what should 
be in the future, but really is food for thought and to get the conversation going?  
 
MLA Barkman 
 
Thank you. There obviously is quite a lot in there. So I'm kind of slightly hesitant to start near the end, but also 
contains in the beginning, which is the statement within the section, which outlines that self-determination is for 
all, kind of drawing attention to this more than asking a question, because under the current consideration, 
Falkland Islanders who have rendered it themselves are unable to vote through obtaining citizenship or a passport 
or not able to freely assemble to the Falklands in the way that it's currently worded, as it's a consideration, that 
you can't undo an act just to check with the Attorney General that that's correct. 
 
Attorney General 
 
Thank you. I think there are a number of different issues that I don't think, the right to protection of freedom of 
assembly is actually the right that's necessarily engaged in relation to this. But yes, certainly self-determination is 
recognized. But also, I mean, I think the Constitution sets out in terms of, you know, the rights to register as an 
elector. And that is a topic that we're going to be coming on to separately. So there's always, if you like lines drawn 
about who is and isn't entitled to register as an elector and to stand for elected office, and often what we're talking 
about is where those lines should be drawn, not about whether or not there should be lines, they nearly always 
have to be lines, even if, for example, you want to set an age limit, you're drawing a line there at a particular level. 
And I know previously, there's been discussions around whether, you know, children aged 16 and above should 
be getting the vote, for example, as opposed to 18, as it is in the Constitution. And you know, in a number of years 
ago, it was 21 years, before you could register to vote. I think those provisions all do need to be in compliance, 
they all do need to work together, but it is it is quite legitimate for States to restrict, who can and who cannot 
vote and the rights that are given. Now, there are, provisions there so it would not be lawful to say people of a 
particular race could not vote, for example, that would that would just simply not be lawful and in accordance 
with the Constitution. But there is always the ability to draw lines, a State is often given a sort of margin of 
appreciation as to where those lines should be drawn. There's been case law, in the past few years in particular, 
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involving the UK and about prisoners and the right. Should prisoners have a right to vote to those serving shorter 
sentences and the UK has, I think fallen foul of the European Court of Human Rights in terms of where that line is 
drawn. Again, it's not about whether or not there can be a line, a line can be inserted. It's a question of where it's 
drawn. 
 
MLA Barkman 
 
Thank you. It was a two parter. But I think part of part of the point that I think they're just trying to pull back, 
which was the point that I mean, unlike prisoners, which has a point of which they can then vote again, that there 
isn't a provision for anyone who's under this current interpretation, gained dual citizenship or been born (in my 
case), that they can then access those rights again, so this into interweave that suppose with the protection from 
discrimination, which appears incomplete, so it's certainly it's obviously unclear why Falkland Islands Government 
as an advertiser, not all Falkland Islands born citizens are eligible to vote in certain sets of circumstances, as you've 
outlined, but the discrimination of voting is currently towards British citizens who hold one British passport and 
not supporting a Falkland Islanders who were the product of global immigration and often define themselves as 
such. So that might be an interesting point for the public to discuss surrounds whether that protection from 
discrimination, elements of constitution is complete, because currently, it seems to sit at odds with self-
determination. And as the Section says itself discriminatory means affording different treatments, different 
persons on any grounds, such as Association with a national minority, of which, you know, a tiny Commonwealth 
state might be one. But why it is discriminating between status holders on the issuing of flight credits is another 
question. Because while that was a piece of law, which was aimed to allow Falkland Island Status holders to be 
able to access cultural expansion, I  was part of the Assembly that introduced that, it was a great thing to do, but 
is currently also discriminating against people who can't sit on the electoral roll for either reasons of dual 
nationality, or reasons for severe disability, which means that they aren't considered to be of sound mind. So, 
there's a bit of a question there about how government is currently interwoven its law with this particular section 
of the Constitution. I just point to. 
 
MLA Roberts 
 
I mean, I would say without, you know, obviously, having any expertise on this, but I think, as has been pointed 
out, we do discriminate, whether positively or not, there are those lines drawn, and, for example, was to travel 
credits. I mean, that was the subject of considerable debate than, as you say, you were on the Assembly that 
agreed and pass that I think that, you know, there were motivations behind that about trying to encourage people 
to continue getting the status path. So, you know, I think we always will come up against this issue of 
discrimination. 
 
Attorney General 
 
I mean, obviously, some of this is a topic for, it's the probably the third and fourth topics on the list. I think there'll 
be more detailed discussion there. I'm not sure that I agree with MLA Barkman. In terms of the interpretation and 
the discrimination, I think, anyone who has, you know, who, for example, the issue about, allegiance to a foreign 
power estate, anyone who has that situation, where they place themselves by their act under that 
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acknowledgement of allegiance, obedience or adherence to a foreign power state. Now, that could include 
someone who's a Falkland Islander who has dual nationality, but it's it also would include someone who has 
immigrated here and has acquired British status, but then does an act to maintain their foreign citizenship. So, I 
don't think it discriminates in quite the way you've suggested. But I think that is a probably a matter for, you know, 
specific detailed discussion at a later date. 
 
MLA Barkman 
 
I think, thank you for clarifying that, as obviously speaking to this very specifically, from my own particular 
experience, if that's the key part of the third part of the Constitution, but I'd say that the point about how it how 
protection from discrimination is currently worded seems inconsistent. And part of the reason why I was focusing 
on Falkland Islands born citizens is because that is generally the people from which constitution is presumed to 
be protecting, and currently in the way that it is being exercised elsewhere in the Constitution. It appears to be 
giving more credence to British citizens who hold one British passport rather than Falkland Islanders as a people, 
which is the sentiment, I think that many people in the public might want to discuss whether they feel that it is 
being represented enough or whether they would like to see a different set of wording to enable that. And part 
of the reason for that is, till this issue around the third part constitution was known in more details. Certainly, it's 
the severity of the consequences of what an act with a foreign power of state, would mean for them their future, 
it would certainly seem to be unethical. And I would claim discriminatory to not be able to give them a route to 
be able to correct that seeing as it wasn't in, you know, wasn't in their mind that this would ever have been a 
consequence that would then determine the rest of their life. So, I suppose that that's also probably an ethical 
conundrum that this part of the Constitution should maybe keep in mind just to make sure. Because that is a 
consequence that they would like imposed upon Falkland Islanders who have got dual citizenship or more than 
one passport, then that probably needs to be explained in a bit more detail as to why to certainly give that defense 
to the Privy Council would have to approve it.  
 
Attorney General 
 
Just one of the one of the points that MLA Barkman made there, in terms of protection of fundamental rights and 
freedoms, I think it is important to note that, section one of the Constitution makes clear that every person in the 
Falkland Islands is entitled to their fundamental rights and freedoms being protected. Now, of course, that doesn't 
mean that we can't positively discriminate in certain circumstances.  For example, in relation to immigration law, 
inherently is, is discriminatory in terms of how it is applied. You know, we apply restrictions on who can, as of 
right, come to the Falkland Islands, we apply to restrictions on then what people can do, whether they can work 
or not, if they if they don't have the right permit. These things can all be done by law, but in terms of fundamental 
rights and freedoms, everybody has their rights protected. And then you need to then if there's going to be 
restrictions that needs to be done in accordance with law, and it needs to be justified. And often it can be for good 
reason.  
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MLA Barkman 
 
I think that's why drew particularly, just to the flight credit issue, because it's an example of our law, which gives 
positive discrimination to status holders should be, but it doesn't, it gives positive discrimination to those on status 
holders on the electoral roll, which is two different things. So, it's possibly one that's inconsistent with this idea of 
positive discrimination for Falkland Islands Status holders. 
 
MLA Roberts 
 
Can I just remind Members that to try and keep some order, please indicate when you want to speak, and then 
you will be given the floor otherwise, we can just get into an endless to and fro. Thank you.  
 
MLA Barkman 
 
Did you have a response to that point?  
 
Attorney General 
 
Again, thank you Chair, in terms of, you know, specific law, I don't think it's a matter then for necessarily the 
Constitution. Whether or not a law that's been passed is compatible with the rights in the Constitution. That's a 
matter which could be challenged by case before the before the Supreme Court, obviously, in relation to the travel 
credit scheme, this was an issue which was considered at the time the, the Ordinance was both promoted by the 
Government by EXCO, agreeing it and then passed by the Legislative Assembly, the issue of discrimination was 
considered and it was considered at the time that that was a proportionate and necessary step for the reasons 
that were that were given. I think that's recorded in the in the EXCO report and the minutes of that particular 
meeting. So that doesn't stop someone from challenging that. And it doesn't stop the Assembly from desiring to 
change that if they feel that is right. But and so I think it's a good example of a case where actually we did consider 
whether that was unlawfully discriminatory and unduly restrictive. And actually, at the time that the consideration 
was, and the Members felt that that was the appropriate level of discrimination to apply for a number of reasons. 
 
MLA Barkman 
 
Thank you. And as I think the Chair had outlined before, I think part of the reason for that particular part of law. I 
think it was probably one of the declared intents of it was to try to encourage people to become Falkland Island 
status holders. One of the elements of it. And I'd say in that aspect, its intent has been incorrectly achieved 
because instead now under this new interpretation of that particular section of the Constitution, it's instead has 
become a piece of law intended to encourage people on to the electoral roll. Because it does discriminate between 
Falkland Islands status holders with one passport. So, it possibly Yeah! 
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MLA Roberts 
 
I mean, I think we could yes, we're going to have to draw a line under some of this at some point. But I think I 
don't know whether any other Members have any views.  
 
But with regards to travel credits, first of all, I would say I think you know, that that was debated at length when 
we introduced, reintroduced the travel credit scheme in 2018, whenever it was, and the discriminatory element 
of that was a huge part of that discussion. And it is even in the amendment that was passed just a couple of 
months ago, that element was drawn out again. So, I think we do have to be a little bit careful about what's being 
said, I think, from my part, also, thank you, Attorney General for clearing up the point about the Constitution and 
who it protects. Because I think, that is something that it's really important that it's not just intended to protect 
Falkland Islanders, it's there to protect our entire community. And so, we have to be pretty careful, I think that 
we're getting correct information out with regards to the other discussions about the right to be an elector and 
the right to be elected, we are going to be discussing those in detail in sections three and four. I think so I think 
we need to try and keep to that. Other any other questions or comments for the Attorney General on this or any 
other section, home? Just a second MLA Barkman I want to see if anybody else have got anything, thank you. 
 
MLA Barkman 
 
It’s on a different subject? 
 
MLA Roberts 
 
Well, let somebody else have the floor as well. 
 
MLA Short 
 
I just wanted to start off by thanking the Attorney General for the gallop through the section one of the 
Constitution, and this is my belief. I hope I'm right, that the Constitution protects everyone, from the moment 
they set foot and go through Immigration of the Falklands, everybody is subject to the protections and restrictions 
within the Constitution.  
 
More of a technical question at this stage, please there is through the Constitution in reference to the EU Courts, 
we I believe, have left the EU. Does that still hold relevant? Or should that be replaced by another body of 
organization? 
 
Attorney General 
 
I think, Chairman, if I may, it is a really important point. When we're talking about the European Convention on 
Human Rights, I think it's a very, very common misconception that the European Convention on Human Rights has 
anything whatsoever to do with the EU, it does not, it's a convention of the Council of Europe, the Council of 
Europe is an entirely different body. I think the Council of Europe's got something like 47 Member States rather 
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than the 20 odd that are now within the EU. And so, it's the European Court of Human Rights that is set up by the 
Council of Europe under that organization. And that in particular is the is the body that, you know, determines 
issues there. I think that is what is referenced in, its section 19 of the constitution. So, when it talks to the Ministers 
of the Council of Europe, the Commission of Human Rights in the European Court of Human Rights, it's talking 
about those Council of Europe bodies and tribunals rather than European Union bodies. The European Court of 
Justice, which is the European Union's tribunal is not one of the bodies that's listed there. Those bodies are listed, 
so that when courts here are determining people's case involving someone's human rights, they have to have 
regard and take into account the cases that have taken place in the European Court of Human Rights. And of 
course, it's very sensible for them to do so, because if someone's unhappy with the decision that they receive 
from a court here in the Falkland Islands, they can they can trot off, ultimately to Strasbourg, in a matter involving 
their human rights and have that court applying on the on the issues. 
 
MLA Short 
 
I thank the Attorney General for clarifying that, because just it's an easy mistake to make. When we see EU, we 
think of just European Union as opposed to the wider thanks. 
 
MLA Barkman 
 
And so, my matter my question was going to be to wander around the freedom of the press and just whether that 
is, kind of effective enough as a statement, I know we've got an Ordinance that does protect the freedom by 
making sure that the oversight isn't given by Government, for instance, but just pulling that up as, as, as one that 
is, is topical, as well as speaking about protections of the rights of family and private life, and just whether any of 
those amendments you spoke about in the UK, considered kind of online privacy or elements such as that? 
 
Attorney General 
 
Thank you, Chairman. I mean, I think, you know, the issue of things that are done online is, a very difficult issue to 
deal with. So, yes, absolutely, you know, people's rights are protected, but depending on how things are being 
done or published, or it can be very difficult in practice to deal with issues there, particularly if things are published 
online, etc. But no, I mean, it is important that you know, and I think the freedom of expression that's protected 
by the Constitution, I think it would be sufficient to ensure that the press in the Falkland Islands would not be 
unduly gagged, if you like, particularly if this is talking about protection from Government action, and wouldn't be 
unduly sort of restricted by any actions taken by the Government. I think that's, you know, there's important 
protections there. I'm sure the journalists, including some of those present are well aware of their rights to free 
expression and would no doubt robustly chastise us should we should really seek to transgress against those rights 
and quite rightly. 
 
MLA Roberts 
 
Thank you. A question for me just following on from something you said Attorney General, to what extent is it 
correct to say that chapter one in the Constitution generally really only protects against discrimination by Falkland 
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Islands Government, Falkland Islands Government officers? And are there ways to extend that to the community, 
organizations more broadly? 
 
Attorney General 
 
That is something that I think could be considered, I think, as Members will be aware, we have currently got a 
project ongoing, looking at the whole issue of equalities and discrimination is, part and parcel of looking at 
protecting, you know, in terms of equalities and different characteristics. Now, not necessarily a non-contentious 
topic, and one that, you know, different people will have different views about certain elements of that, but I 
think that is probably the right place to deal with things more generally, that the Constitution, I think, rightly 
protects against action by the state, because obviously, the state is often in a much more dominant position in 
terms of its ability to do things. If it's not restrained, by law, but it does, then it does apply potentially, to laws that 
the, the legislature might pass. And so, it would be inappropriate. And it would be arguably, contrary to the 
Constitution, if we were to pass laws that allowed certain things to happen, where in fact, that might transgress 
against the discrimination. So again, I think these things aren't entirely unrelated. Although there are many things 
that are more properly dealt with, by Ordinance by local legislation, rather than in the Constitution. So, I think the 
protections from discrimination, I think there's absolutely a discussion that needs to be had about what that 
should say and how that should say, I think people will have views on that. But I think it is important that there is 
a balance sometimes between protecting against actions by the State and actions then by individuals. So, is it okay 
for service providers to discriminate against certain people with certain characteristics that that probably more 
properly dealt with at the level of local legislation? So, for instance, you know, commonly, you know, there are 
protections against sort of sex discrimination, race, discrimination, discrimination against honor the 
characteristics, you know, and that is more properly, I think, dealt with by local legislation. That, obviously, as I 
said, we've got a project to try and progress and deal with that, because I think it's, it's fair to say the views that 
have been expressed are that the protections that are in place in the Falkland Islands are somewhat lacking, and 
arguably don't meet our international obligations and some of the conventions that I've listed as relevant to this 
topic.  
 
MLA Roberts 
 
Thank you. Follow From that, we bit. So, the UK equalities act, for example, gives broader protections, again, this 
is linked to, to the equalities work really, for given that there are protected characteristics in the Constitution, 
which, arguably may not extend as, as far as they should. But that’s the question for debate, isn't it? But again, 
would that be better dealt with clarifying in the Constitution or dealing with through local legislation. 
 
Attorney General 
 
I think it's a bit of a mixed piece there. I mean, personally speaking, the section 16, because it is a sort of 
nonexclusive list of characteristics, it does leave quite open as to what potentially is protected against and what 
is not, and, and it might be, suitable might be an idea to think about what those characteristics should be, and 
whether there should effectively be a catch all like for other status, which currently includes, and I think that's a 
point that is worth members of the public, having a view around, my own view, and again, this is a matter for 
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Members of the Assembly, and obviously, for members of the public to let us know, is that the those are the sort 
of discrimination issues are better dealt with, at a sort of local legislation level. Because the other thing is, things 
change, and, it is appropriate for the legislature to be able to adjust as society changes, which is why, if you're in 
the, if you're in the UK, discrimination legislation has been developing over, 40 or 50 years, you had certain, things 
like equal pay legislation in 1970, you had race relations legislation in the mid-1970s, you had disability 
discrimination in the mid-1990s, things have developed and changed as society is, has changed and decided what 
it is, or is not appropriate to protect. And I think that's, rightly a matter that's, for elected members to decide, as 
things change. And as priorities change. 
 
MLA Barkman 
 
Just kind of looking back to similar to the different research I've done as part of the previous Select Committee 
and the Constitution in the last Assembly, it's a bit left field that I'm not too sure if it would fit properly within this 
section of constitution or a latter one. But looking at examples, particularly in the kind of, in the Canadian 
Constitution, there was a particular attention given to the environment, which might be something as a kind of 
future freedom of the people or, looking towards self-sufficiency, and then making sure the sustainability of the 
footprints into the future to give some kind of protections around the processes for protection can conservation 
have in management of resources, and nonrenewable resources in particular? 
 
Attorney General  
 
I think it is something that is absolutely worthy of discussion and consideration. And you know, that there are 
examples as MLA Barkman has identified of the things that other place have done, whether it fits within this 
chapter, it may well do, depending on what it is that's proposed, or it might be that it, you know, could go 
somewhere else, but I think it is worthy, certainly of consideration if Members then felt it was, it was something 
to consider.  
 
MLA Barkman 
 
Thank you. I just as well as it being a nice thing for kind of future generations, it's also quite a strong message 
around how the Falkland Islands regards its environment and resources into the future. And also, respecting that 
that decision is best led by the people might be one of the outcomes of that discussion. 
 
MLA Roberts 
 
Anybody else? Any, any questions, comments, views? 
 
Attorney General 
 
Chair, I suppose to highlight, right at the very outset, there in section one, natural wealth and natural resources is 
one of the things that is specifically mentioned that, you know, effectively, you know, all peoples have the right 
to self-determination, and freely determined, you know, these issues of development and use of their disposal of 
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their natural wealth and resources. So, that's kind of already there, in effect, now query, then whether that could 
be bolstered or whether something else needs to be needs to be sort of considered in relation to that? I think so. 
I think it is absolutely a legitimate topic, and it probably does fit within this, this part of the Constitution. 
 
MLA Roberts 
 
In which case perhaps, yeah, I'm not quite sure who would be given that as an action to, but perhaps we can have 
a discussion about how we tried to draw out what some of those some options might be, even if it's just looking 
at the Canadian example to see how it works. 
 
MLA Short 
 
Thank you. Yes, I hesitate to, to bring this up. I presume this may be the place for you in Section 16 protection 
from discrimination. The Constitution, of course, allows levels of discrimination as we discussed. And I'm just going 
to pose this question more for the public really? Does that section 16, as presently worded allow us to protect our 
people from perhaps the actions of a State or people from the State who have hostile intent towards us? Perhaps 
it does, but in the past, I've been told that we really can't do much more to protect ourselves, because it would 
clash with the Constitution. 
 
Attorney General 
 
I think, Chairman, it would depend what it is we're talking about in terms of protection. I mean, obviously, there 
are laws already in existence, you know, criminal laws, protect people against, public order matters. It would 
depend what it is we're talking about, for example, can we restrict people's freedom of expression, based on their 
national origin? I would suggest that probably isn't going to be justifiable. But I think that's a topic that you may 
wish to consider and discuss. Certainly, that if that's what we're talking about, when we say that their fundamental 
rights and freedoms, they apply to everybody's got a right to freedom of expression. But as I say, there are limits. 
There are limits on that. And it may be that what you're talking about is, is what are the limits? And where can 
those restrictions sit?  
 
MLA Short 
 
It’s very much a rhetorical question, because I mean, I was quite interested. 
 
Attorney General 
 
Again, sorry to interrupt it, just because the example occurs. Take the example of Germany, you know, Germany 
is subject to the European Convention on Human Rights, you know, Nazi iconography and whatnot, that is unlawful 
in Germany, you know, that two people's expression is restricted in that particular way. I think some might say 
justifiably, so. But I think it's just as an example, that, you know, there can be restrictions placed, it just really then 
depends what it is, we're talking about restricting we'll have to be very clear about what we're talking about 
restricting and why. And it may be that what we're talking about actually is, is matters that should be within the 
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criminal law, rather than in the Constitution but constitutional rights may well inform whether particular proposals 
would be lawful to incorporate within the Falklands criminal law. 
 
MLA Short 
 
I thank the Attorney General for his reply, hopefully, that'll spark this little bit of debate, amongst others. 
 
MLA Roberts 
 
I have a couple. So, again, not necessarily looking for, for answers. Exactly. But, you know, perhaps some aids to 
the discussion in section two on the protection to the right to life. Is there anything in in the Constitution as it 
stands, that would preclude at some future point, should the public wish, a meaningful discussion or a change on 
legislation around assisted dying? Or is that something that would be…… 
 
Attorney General 
 
Thank you, Chairman. I think I think the situation is, and I know the Assembly passed a Motion a while ago in 
relation to this particular topic.  I don't think doing something to facilitate individuals in ending their lives in certain 
circumstances would be contrary to the current constitution. I think it could be it could be done by changing and 
it would be changing the criminal law in relation to most likely so for example, there are offences at the moment 
that would be engaged, should someone engage in either facilitating someone committing suicide or actually 
ending their lives for them, which is, which is murder. But these cases are you know, that they're often very 
difficult cases, and they're dealt with on their individual facts. And there is this guidance that's been issued, that 
we've also, you know, we follow in relation to situations like this where say terminally ill persons have died and 
someone's assisted them, it will very much depend on the exact facts of that case as to what the position is. But 
it's, of course, never been the case that any criminal offence that's been committed will be prosecuted. There's 
always the scope for considering whether it's in the public interest to bring proceedings and, and so there are 
these difficult cases with involving terminally ill individuals. And sometimes, for example, the Crown Prosecution 
Service in England has prosecuted family members, and on other occasions, they have decided not to prosecute 
individuals, but it's very, very fact specific. So in terms of the Constitution, I don't think anything would need to 
change in the Constitution, if we wish to change the law, to allow certain activities, what we would then have to 
do is give very detailed consideration to what changes we were going to make whether there was going to be, you 
know, a specific exemption to certain killing, or a defense to a charge, etc., it would require a lot of consideration. 
 
MLA Roberts 
 
Absolutely, thank you. Yes, not, I mean, it's not an easy subject, and I'm sure it should there ever be the appetite 
to go down that route would need an awful lot of work? I just wondered if there was anything in the Constitution 
at the moment, that means that it's, even if we wish we could introduce that, and it doesn't sound like that it is.  
 
You mentioned in your introduction, Section six, and the really excellent submission we've had about the right to 
trial by jury, which I have to admit, it was not an issue that I had ever particularly thought of, without sort of, 
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getting into detail of it now, but perhaps just again, to inform the public, what would the implications be of 
extending that right, far by juries, young bodies out at the moment? 
 
Attorney General 
 
So yes, thank you, Chairman. The right to jury trial applies in relation here to offences tribal law and indictment, 
which are generally the most serious of offenses that would be tried before the Supreme Court here and so they're 
individuals do have the right to select trial by jury. In England, for example, they have a category of offences that 
are called either way offenses that can either be tried, summarily before their magistrates, courts, or tribal on 
indictment before Crown courts, we don't have that sort of category of either way offenses here. All of the 
offences are either summary offences or are indictable offences. And the suggestion has been made that you 
know, where someone is being tried for an offense before the Magistrates Court, which is, you know, before a 
professional judge, qualified judge, the jury trial, we might give consideration to making that available. In practice, 
what would that mean, it would probably mean, we'd have a small number of jury trials each year, maybe one or 
two, perhaps. But it's unlikely to have a huge impact either on individuals called for jury service or on resources 
needed to run those trials. But I think I think that is a legitimate topic, as you say, that's been raised. Obviously, I 
think trial by jury is an important, right. You know, I think it is important that people are effectively tried by the 
peers. And that's, that's an important right to preserve. So, I think it's legitimate to consider where should that 
right to be engaged? And now, you know, in England, obviously, I think one of the main considerations is the 
resources needed to manage cases. And obviously, there is a much larger number of cases awaiting trial in England 
than there ever would be in the Falkland Islands. And so, there are huge resourcing implications if you expand the 
right to jury trial, and I think the direction of travel in England has been more to restrict jury trial, because it's 
difficult, it's costly, and it's expensive for them to run. There are huge resource implications. We don't have those 
same pressures. I think it is a legitimate point to you know, discuss and decide where that where that should be. 
We I think in I can't remember when we did it, but we expanded the eligibility for individuals to serve on a jury. 
So now, anyone who's been living in the islands, I think, essentially for more than more than 12 months, I think 
can be called for jury service. So, in other words, the pool of persons who may be someone that is broader than 
it than it was in the past. And juries here, we have juries of seven individuals, normal we will call for the courts 
will call a much larger number of people on the first morning of the trial to in order to select the jurors, because 
obviously, there's much more chance that you will know, be related to work with, whatever the you know, the 
accused or one of the witnesses. But that normally does result in us being able to select a jury. And I don't think it 
would be any different if we expanded that right. So, I think that is a topic that Members may wish to consider.  
 
MLA Roberts 
 
Thank you sticking around, because I've got a couple more. But does anybody else have any?  
 
So, you touched again, briefly, Attorney General on the on the right to protection to right to education, and the 
fact that currently the constitutionally provides free primary education as a protected right? What would, I mean 
it might be too big the question to try and answer here, but what would the potential implications or drawbacks 
be from extending that right to secondary education? 
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Attorney General 
 
Thank you, Chairman, I think there's two things really, I suppose one is enshrined as a constitutional right, there 
isn't any reasonable prospect that the Government could adjust that and knock that back once you know, these 
things. Once you once you've gone down that route, it's very, it's very difficult to resolve from that. Now, I don't 
see that there's any there's been any suggestion that we're going to cease at any point to provide a secondary 
education for children and indeed require children to attend a secondary education. The one thing it would give 
as well, is people would have the right to sort of challenge the education that has been provided for their children 
to see whether it meets the constitutional requirements. So, is there a sufficient secondary education provided? 
If we added that in as a right, people would have a further right to sort of challenge the education that that's been 
provided. But as I say, it would it would restrict the ability of the government of the day to adjust and change the 
law in relation to education, which currently it could do, should it should it wish to. But again, I think, a legitimate 
topic, where there isn't any intention to move away from requiring a secondary education, it may well be that you 
may wish to consider enshrining that in the Constitution and in securing it there forever.  
 
I think one of the reasons why the Constitution currently just requires a primary education is there I mentioned 
earlier, is because that is the convention requirements. So, I think it's within the Convention on the Rights of the 
Child and maybe the civil and political rights, European Convention on Human Rights, the expectation under those 
conventions, is, you know, that at a minimum, children will be given a primary education, essentially free of 
charge. Beyond that, that is not the global sort of threshold, if you like, a lot, obviously, many countries have, as 
does the Falklands provide much more than that, that base level of education? 
 
MLA Roberts 
 
Thanks. Yes. It's seems a little odd to me that and you know, I'm willing to believe them. There might be other 
reasons to that maybe I'm just not aware of, but I guess not one that's worth definitely worth exploring. And again, 
you did sort of touch on it in your introduction, section 14, Freedom of Assembly and Association. So, we are 
seeing these changes in the UK. Does our Constitution protect against making any such changes? I mean, that's 
probably, very much given my view of what those changes are, but whether I think they're right or not. But yeah, 
I don't know. I think that's one worth discussing more as well, actually, just to understand. 
 
Attorney General 
 
I think one of the points that is worth making, which possibly gives further protection here than perhaps, people 
do have in the UK is that the when the Assembly is passing laws, the Assembly must pass them in a way that is in 
accordance with people's rights, and the Supreme Court would have the power to say actually, this law does not 
comply with this constitutional rights, there's probably greater power for the courts to effectively strike down 
legislation than perhaps the courts have got in in England and Wales where obviously the can declare that laws 
are incompatible with protected human rights. But that doesn't change the law in relation particularly to Acts of 
Parliament. Parliament effectively there is supreme in that regard. But, yes, sovereign? That's Yes. That's the right 
word. 
 



- 24 - 
 

MLA Roberts 
 
Yeah. Thank you. My last one then and this, this might just be me overthinking things a little bit. But in, in Section 
nine protection for private and family life, I was sort of thinking, what does that really mean, in practice? And, are 
there changes that need to be considered, I don't really know. And then I looked a bit deeper into the European 
Convention of Human Rights. And it talks about there for the protection of health or morals. And, you know, yeah, 
maybe it's just me, but it's kind of, you know, judges somebody's morals. And, I don't think we're about to have 
morality police in the Falklands. But I suppose you never know, any eventuality, you could end up with a fairly 
extreme Government that might take your view on, on morality in in respect of people's private or family life, 
which seems a little uncomfortable for me, but, I mean, is that, is that actually protected? You know, is that is that 
is that mischief in there? Or is it just… 
 
Attorney General 
 
I think, you know, take the example, people, parents and families in a home, their right to do, what they like live, 
how they like, is protected? Is that absolutely untrammeled? No, it isn't, because we have legislation that would 
allow, for example, under the Children Ordinance, for the Government to take proceedings to take children into 
care if, in fact, we felt they were being harmed, so that there are limits to the protection now, that legislation, we 
would argue, is absolutely full square within the powers of the Constitution for a law to protect, and it could be 
protecting safety, health, morals, could come into that in terms of how people live their lives, there's obviously, a 
fairly wide margin, the fact that all of our families actually are very different to one another in terms of how they 
operate, but there are, there are limits as to what society thinks is acceptable in terms of protection. And 
sometimes, of course, you're looking at competing rights, you might have, you know, some competition between 
the rights of the parents to, to parent, their children in the way they feel fit. And actually, the rights of the children 
also need to be need to be protected. So, I think it's trying to find the balance between these different these 
different competing rights and views of the world and how we live, I have to say, I think the protection for private 
and family life is one of the convention rights that is perhaps most contested. And it's one of these things that, 
you know, certain commentators feel that, you know, the courts are extending that right beyond the scope of 
what was ever intended by the those who wrote the convention. And I think in some respects, that's absolutely 
right. Because actually, you know, society changes and norms change. I mean, you know, I mentioned in terms of 
right to marry, the UK has changed the law, to limit that now, to those who are over 18, there's a decision being 
made that that children should not be allowed to get married. Now, that's a perfectly legitimate thing for a state 
to decide, oh, that states, the law and marriage is different. And again, that's legitimate, it's right for every country 
to be able to decide how, how things should be. So, there's, there's margins of appreciation, you have competing 
rights. And yes, there are these factors, but I would suggest the factors that are set out in the Constitution, you 
know, are probably, you know, sensible factors. So, you know, defense, internal security, public safety, public 
order, public morality, public health, planning, mineral resource, these things are, you know, probably the sorts 
of things that you would want the ability to, to control in some way, shape or form.  
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MLA Barkman 
 
My question is not entirely unrelated and pretty more about section 10. Just first, whether it's appropriate and 
necessary to have protection of the right to marry interwoven with found a family, just whether that is, I mean, 
it's probably a fairly Christian view of how families should be structured but it lightly but just whether that would 
be necessary or appropriate seeing it doesn't indicate any ages in there and that's obviously handled in law 
anyway. But thank you for raising the question about protection of children as well in there, which is probably 
much more, much more to the point. Because certainly in 10 (4), the question that I have is, well, it outlines equal 
rights, equal responsibilities, kind of during a marriage and after a marriage, not necessarily for those who, who 
have not married or have chosen a different type of partnership. So, it's, it's probably one of those it should that 
be pulled out a bit more for a conversation? And does that enable the children the best fitting? 
 
Attorney General 
 
Yeah, and I think, Chair, the reason why probably those two things right to marry and founded family are, are 
together in the same section is because they're in the same article in the in the Convention on Human Rights. So, 
it's been dealt with that way, since the convention was drawn up in the, in the 1940s, I think in terms of protection 
of right rights of different parents in different jobs. Some of these things, I think, are, you know, there are some 
fundamental points, and then there are points that you just need to be dealt with in legislation, local legislation. 
So, for example, in relation to children, the Children Ordinance provides mechanisms for, you know, parents of 
children to, to take action to secure, right of access to their children, for example, if one parent was, was not 
providing that access, etc. So, these things, I think, are properly dealt with in local legislation. And, there are 
protections in place, but there are, you know, there are some base level protections that do need to go into the, 
into the Constitution. 
 
MLA Barkman 
 
But do you think 10(4) is just there to deal with a specific dissolution of a marriage, rather than, say, to people 
who've chosen to have a child and then separate from that partnership? 
 
Attorney General 
 
And I think that's a very good point. I think there's also the point of what is a is a spouse, because you know, that 
that very much implies dealing with marriage. And of course, we also have civil partnerships now, and how does 
that interface with that, as well as those who are not married? And should there be any difference of rights 
between those who are married? And should there not? And I think these are, these are absolutely legitimate 
questions, and this used for the committee to deal with. 
 
MLA Roberts 
 
Any further comments or question? No, no. Okay. Well, in that case, thank you, I found that a useful session, thank 
you Attorney General, putting you on the on the spot. But I think that it's really helpful to try and understand 
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some of those, some of those points and some of the things that we might want to discuss and sort of dig into 
further.  
 
Last item on the agenda, is the next topic which will be Falkland Islands Status for discussion on the 11 August, we 
will be putting out some information on that, again, to help facilitate the discussion in the next couple of weeks, I 
think not exactly sure on that date. But we do expect this to be a pretty substantial subject. And so well, as the 
Attorney General, noted in the earlier part of the meeting, while the first meeting will be the 11 August, relating 
to that one, I think this may well be an area where we do have more engagement and, and further meetings and 
probably won't be put away from one.  
 
Thank you very much, everybody, for attending and please, to the audience, please do help yourself to the 
documents. Also, you can contact us and we can email you anything you'd like. I'd just reiterate. I think the 
engagement is going to be really important. So please do if there any questions or if there's anything that you just 
want to put forward for discussion? Please get in touch and I do consider making this submission for the Select 
Committee itself whether oral or written. 
 
The meeting is now closed.  Thank you. 


