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MLA POLLARD
Thank you. So welcome, everyone to the Select Committee on the Constitution. | would remind
everyone that we're being filmed and recorded today. So, so there will be a permanent record kept.

Could | ask everyone to turn their electronic equipment to silent?

We're not taking any oral evidence for the committee today from the from the public. And | would ask
if members could please indicate clearly if they wish to speak, and also speak as clearly as they can, for
the record, because we are recording it and then somebody has to transcribe it. So please speak as
clearly as you can.

| think | just started the introductions; we've had a lot of questions about the length of the process.
And I'd like to try and manage some expectations on that as the issues have significant gravity. And,
and members need to feel that both they and the members of the public have had a chance to fully
understand what the Constitution currently states, what the possible changes are, and the implications
of those changes. This will require crucially, information and debate and not just debate in the Select
Committee.

We have to not only invite members of the public to give evidence here, but also to engage proactively
with the public. As the chair of the committee, it will be my role to ensure we try and stay on topic. To



do this, given the vastness of the of the Constitution itself, we've chosen to break it break it down into
topics. So, we did that in the last Select Committee.

These are then going to be subdivided. And the substantive agenda item today is the order of those
topics that we're going to take.

So that's the introduction out of the way. First, we have an agenda item, which is confirmation of the
record. | would ask that not necessarily that people go through and correct it today. | don't think
people have had a huge amount of time to read it and digest it. But it is supposed to be a verbatim
account of what was said. So please, if people feel that they were misconstrued in any way, or it's been
interpreted somewhat differently than please feel free to, to set that straight further down the line.
But we won't go through that page by page today or anything.

So moving on to the agenda item 2, this is where the order of constitution topics is to be considered.
So, we have here an outline order that we put together. Essentially, the thinking behind it was that we
need a topic that we can get on with sooner rather than later, one that’s perhaps not quite as meaty as
some of the others because we don't have an awful lot of time to put a load of work together to inform
that. There will be an awful lot of work going on to inform these. That's not to say we won't try to
inform it. So, fundamental rights and freedoms, whilst incredibly important within the Constitution is
one that we felt there were fewer, huge changes that would require significant debate. Now, | still
think there will be significant debate, but not as much as perhaps some of the other items. So, then we
look at 2, 3, 4, 5, and 6 on that list. All of those were deemed to be pretty meaty topics. And we're
going to require an awful lot of debate. So, we're not going to look to seal off each topic before we
move on to the next. That's key. So, for example, the proposal to take Falkland on status, that will be
ongoing throughout the process. So, we will be asking for evidence throughout specifically on these
topics. People can also provide evidence on the Constitution as a whole. We're open to collecting the
evidence and collating it however people want to submit it. But what I'd like to do now is open the
floor to members to propose any changes to the order that we have here. So please, members.

MLA BARKMAN

Thank you, Mark. So, I've already contacted the Select Committee as a member, but also as a member
of the public on raising what is agenda item 3. Certainly the first part of 3 because | think they're the
first. I'd like to clarify that those are two separate parts of the Constitution. And | think that they
should be debated separately or discussed with the public separately because one relates to the
eligibility of members of the public to be able to vote in their own country. And the other relates to the
eligibility for members of the Falkland Islands public to be able to stand for office. And | know that
there are different constitutional examples out there. Those two aren't necessarily interlocked with
each other.



So that's a debate to have with the public as to whether they think they should be. Dealing with the
first one, which I'll call 3A, which is qualification of electors, I'm in a very unusual position. This one
obviously does, | do have a conflict of interest. I’d just like to raise that now because | have been
disqualified from voting in my own country. And for clarification, I'm a sixth generation Falkland
Islander. My family traces its ancestry right back to when our civilization began and the reason that I've
been removed is because | am a dual national. My dad is a Kiwi. And having had my heritage
acknowledged, it has been interpreted that | am disqualified for election.

The canvas forms do not list having two passports as being a problem. And yet it's been interpreted
this way. | have been in touch with the Registrar and the Head of Courts, and they have no known
forms or appeal process available to them for me to be able to request this, and | do have a right to
protest this. But that vehicle hasn't been made available to me because it doesn't exist yet. And they're
researching to see if it does. And that puts me in a very unusual and precarious position where despite
being a citizen of this country, | have no way to access democracy. And | also have no way to have my
democratic rights reestablished. And the process for doing that is unclear.

And | think that that outlines a very severe case, not just to myself, but to other members of the public
who are dual nationals who have this potentially hanging over their heads. And | think that there is a
very strong case both with the failing of government to be able to inform its members of the public of
this risk, but also to assist and support them on their journey out of this situation. It highlights a risk, a
huge geopolitical risk to us actually about the removal of rights to Falkland Islands born people who
have fewer rights than people who emigrate here, as it's currently outlined in our law.

But it’s also a good governance risk, which is incredibly severe, because we are discriminating against
Falkland Islands born people who are born dual nationals, but also about Falklands islands, people who
go to obtain citizenship elsewhere, and have their rights removed without clear information about that
risk. Also, about how to get that democratic right back, which | think our society has got a great
amount of interest in. And just as an example, | mean, | voted for four people in this room at the last
general election, and | no longer have a right to do that. And I'm not the only person who is affected by
this. There are other people in a severe amount of mental distress, wondering if they're going to be in
my same position. There are going to be people who are unable to stand in the next general election or
any subsequent by elections. There are people currently unable to access travel credits, because the
eligibility of it is through being on the electoral roll.

I've committed no crime and | am a sound mind and there is absolutely no reason in my mind. Why
myself as a Falkland Islander who has the citizenship of another Commonwealth country shouldn't be
allowed to vote.



So the reason | asked for this to be prioritised is because | think it needs to be. It's embarrassing and it
is humiliating and causing a lot of pain for the citizens of the Falklands who are in this position. And it's
also a statement of this country that says we are against discriminating against our own people. But
also we don't want them to be members of the global population and enjoy the same rights as
freedom and freedoms of other people who've got Falkland Island status by Grant.

Not only do | think that this outlines a severe flaw in our Constitution but if we don't elevate this to be
addressed by the Privy Council, with expediency, | think our entire democracy, we are not a
representative government if we are leaving our own people in this situation. If we don't expedite it,
because it can't sit there for years to be considered by a committee, it needs to be treated with the
level of urgency and gravitas that it needs to.

So that's what | would propose. And |, as | said, that's 3A. 3B is slightly different. You know, maybe
there is a genuine question there if you don't want your nationals to be able to stand to lead the
country. But again, | think that would be a mistake. Because we are an inclusive society. And | believe
that to my core because this is my society. One of the most embarrassing things is that | have to keep
saying that to people. But similarly, you know, maybe that is one more for debate with the public.

But | am inherently suspicious that this whole terrible set of circumstances that discriminates against
Falkland Islands born people, it says the results of trying to keep an unfriendly nation away from having
democratic rights in the Falklands. And I'd say that the government needs to maybe take that fear
seriously. But find a better way to do it through law or being more explicit, rather than allowing the
Falkland Islands people to be split down the middle. We need as many Falkland Islanders as we can
keep. That's my case.

MLA POLLARD

So the Attorney General would like to come in. But before we do that, just so the proposal, there's
three proposals. One is to separate (agenda item) 3 into two, | understand that. So 3A and 3B as you
refer to there. You'd like to expedite 3A. So you're saying move it in the order here? Or are you saying
deal with it separately, outside of the committee?

So the way | see the committee working, is we're having a very clear process of informing, engaging,
debating, and then arrive. Now there will be some that we can probably take outside of the process,
once we feel that everyone is sufficiently briefed on exactly what the options are and the outcome.
And we feel that we have support from the community on that. And that can be evidenced. | think
there's an argument for taking that out. Some we may wish to expedite, as you said, via the Privy
Council during the process.



So is the proposal to raise it on this list or to bring it out and deal with it separately?

MLA BARKMAN
Thanks for asking for that point of clarification. So yes, the first part 3A and 3B, to have those two dealt
with separately.

| am suggesting that the current known concern that we have, or that the AG has identified with
eligibility to be able to vote, which is this point about having acknowledged obedience, adherence and
adherence to a foreign power or state, that that element be expedited to the Privy Council to be
clarified or removed, because it doesn't need to be there. | mean, there needs to be a consideration
around allowing all Falkland Islanders to vote. And if the need is that there needs to be an explicit
foreign power named, then | would say then we should just do that. But at the moment, as it currently
stands, we're excluding Falkland Islanders from qualifying to be electors, because it is ambiguous. And |
would say that that needs to be addressed.

And then | would suggest that the whole subject because there are other elements about qualification
for election that might want to have some public consideration around it. And the same with
qualification and disqualification for election, which, at the moment, most materially affects me
personally, but at the next general election will affect a lot more people. But if that could be resolved
within the next two years, as a part of this Select Committee, then fine, but | don't think it's fair to
leave Falkland Islanders in an ambiguous situation through a problem that the government has created
and recognises is through the ambiguity of that statement. To leave them currently as victims of it, |
don't think that's acceptable. And | don't think that's a fair thing to do to the people.

MLA POLLARD
So | think you've very clearly set out your reasons and the cases. But just for clarity again, the proposal
is to take 3A, as you would call it, and deal with that separately?

MLA BARKMAN

The known issue with 3A to be more specific, because like you're saying, there just needs to be a
remedy that allows Falkland Islanders to vote until the broader principles of 3A and 3B can be
considered by the Select Committee is what I'm proposing.

MLA POLLARD
So the specific case, within 3A —



MLA BARKMAN
Which affects more than just me. | recognise that the one with 3 B affects me most directly at the
moment,

MLA POLLARD
But to leave them in terms of the Select Committee in the order that they are now?

MLA BARKMAN

| would separate them out, definitely put it up to priority one because the next general election isn't
that far away. And there is a current problem with the interpretation of both of those elements of the
Constitution, which is creating a severe problem for a lot of citizens in accessing democracy.

MLA POLLARD

Okay, so before | hand over to the Attorney General, who wants to come in and other members? So it
is to deal with the one issue outside of the, so that's one element of it. And then the other one is to
prioritise 3 first, to put that at the top of the list.

MLA BARKMAN
I'd say that that's a very strong case for that.

MLA POLLARD

| would add when | say prioritise, | don't actually mean prioritise. What I'm saying is to put it first in the
order. | don't think there's any insinuation that certain topics are more important than others in terms
of the way we deal with them or when we deal with them.

So please, Attorney General

ATTORNEY GENERAL
Thank you, Chairman. | think there's two points, almost as a point of order that | do need to make.

MLA Barkman said that there is no known appeal process in relation to the situation that she currently
finds herself in. That's simply not correct. The Electoral ordinance makes provision for appeals against
both registration and inclusion on a disqualification list.

MLA BARKMAN
| will raise a point of order. | called them today.



ATTORNEY GENERAL
Chairman, may I finish the point?

MLA BARKMAN
They don't know.

ATTORNEY GENERAL

May | finish the point. To say there is no known appeals process is simply wrong. There is an appeals
process. It is set out in the legislation. Where | think MLA Barkman is absolutely correct is that there is
an accessibility issue in that it is not very clear to a member of the public how they can exercise that
right of appeal. In terms of the forms, it is all set out in the law, it is set out in the law. However, the
accessibility, the problem is the form that would need to be used is a form that derives from Old
English court rules from the 1980s, which are no longer easily accessible to a member of the public.
Now we can provide a form, but it is not correct to say there is no process. There is a process as a
process of appealing to the magistrate's court.

MLA BARKMAN

Chair, can | just say as a point of order, | asked the registrar not a couple of hours ago, what the
process was and she said she did not know. So | would suggest the problem is with your office,
Attorney General, and not with the accessibility because as an office that's meant to be disseminating
this information, they are not doing so.

ATTORNEY GENERAL
May | point out that the Registrar —

MLA BARKMAN
| don’t have access to the appeals process.

ATTORNEY GENERAL
The Registrar is not within my team.

MLA POLLARD

We need some control here. There is a clear issue here that needs to be thrashed out. | don't think
we're going to do it in the Select Committee here. And | don't think it's for this Select Committee to do
that. | mean, perhaps the process needs to be outlined for MLA Barkman. But | feel this is this is not an
issue for this committee to be dealing with today.



MLA BARKMAN
Thank you so much.

MLA POLLARD
Attorney General.

ATTORNEY GENERAL

| think that's the main point | wish to make. Because | think if anyone else finds themselves in a
position, they need to understand that there is a right of appeal, and that they can exercise that right
to appeal to the court.

MLA POLLARD
Thank you. Would anyone else like to discuss this? We will take it to a vote. Would anyone else like to
like to make any points, any arguments as to why they support the idea or do not?

MLA SPINK

Can | just ask, the purpose of putting fundamental rights and freedoms at the beginning, as |
understood it, was to give more time to prepare, to be better informed for the more substantive
issues, 2 and 3 in particular? So | mean, | think if we change the order, that's going to cause a problem
in that we could go into a meeting without being properly prepared with the information and access.
Am | right in saying that?

MLA POLLARD
That was certainly the thought process behind putting them in this order, was to give more time to
actually be able to inform 2 and 3?

ATTORNEY GENERAL

Chairman, | think you're absolutely right. These are very important issues. And it is important that the
public is given information about what the current provisions say and is able to then make meaningful
proposals in relation to those provisions. And so yes, the intention was to make sure that we do have
some time to provide a little bit more information. | think one of the things that my perspective was, it
was probably easier to provide some information about what the fundamental rights and freedoms are
fairly early, fairly quickly. And the other topics will take a little bit more time to produce specific
information, and for the members to agree what the questions are, you want to ask members of the
public on those topics, because whilst there are particular issues that have obviously been identified, if
you are looking at the issue of qualifications for electors, there are a whole range of issues that would
need to be considered. For instance, in the previous review, from 2018 onwards, one of the
suggestions was that the voting age should be lowered. And some members supported that and some



didn't. But that, again, is an issue that | think would be important to discuss and make a decision in
relation to. So that was the intention. But certainly, if members wish to prioritise one topic over
another, then, you know, we will seek to work to try and help to do that. But yes, that was the
rationale.

MLA BARKMAN

| think that's why | outlined probably just taking away the current known issue with the foreign power
or state line. And | do agree that there are other elements of qualification for electors that do need
some wider discussion. So that's why | proposed that way of prioritizing, just the clarification because
what you don't want to suggest to the public, well | would certainly say | do not want to suggest to the
public is that by tackling a fundamental rights and freedoms question before qualification for electors
with this known issue hanging over its head, that we would be implying that this government seeks to
try to discuss whether Falkland islanders born with dual citizenship were going to be considered in any
way to be less Falkland Islanders than others. | mean, it would suggest to the public that that was up
for debate, which | wouldn't say was very ethical.

MLA POLLARD

So | would propose that that on the whether or not we take a specific issue out of order, | think that
can be done anyway by MLAs separate to this process. | would urge my colleagues put together a plan
and to table it with members to say this is how we engage them, this is how we get past this. | think so
the question really for here and this Select Committee now, is whether or not we move the
prioritisation of 3?7 MLA Roberts.

MLA ROBERTS

Yes, thank you Chair. A couple of things, really. | think | would support splitting 3, let's call them A and
B. | don't think that's particularly a problem. | do have some concerns about taking out what | know is
obviously a very emotive and very, very meaningful, specific issue, of taking that entirely outside of this
process and trying to rush that. | think it would be really very good to have absolute clarity on what all
of this means. And that's, | think that's what we need. But | think there's a danger in trying to take one
specific element out and address it without all the discussion. | mean, we've already had a number of
representations made from members of the public. And | know that there will be more and | think it is
a matter of massive interest as it should be. And there are a variety of views on this, | think. Can | say
hand on heart that | know what the majority of people would support? | genuinely can't. And | think
that one of the principles that we've recognised from the moment we started talking about
constitutional change in the last assembly, in fact, was that that significant change needs to be
evidenced with public support. So | am in no way seeking to deprioritize this really important issue. |
think it is a priority. But | don't think priority means pushing to rush something without everybody
having full understanding. And | honestly cannot say hand on heart that | have full understanding of
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this. And | think that for me, | don't really want to get into, | don't know, Chair, whether this is the
place to get into any of the discussions around this particular issue, but from the limited, albeit limited,
understanding that | have at the moment, | do not understand this particular issue that exists about
qualification for election or to be an elector as discriminating specifically against Falkland Island born
people. That is not as | understand it. So | think everybody needs to know, the facts on this. And so I'm
putting this out there just to explain my view. | guess that it is something that needs to be given full
attention. Yes, absolutely must be really thoroughly understood. And I'm all for that. But | think | think
there's risk in in taking one item out and trying to progress it with too much haste. So | guess that's my
view.

MLA BARKMAN

| think this highlights exactly my concern, because this has been a known issue for nearly a year. And to
say that you don't have a full understanding of it is incredibly shocking on individual members’
responsibility to their democratic public. And | think to say that you're happy to accept that you don't
want a significant change of the Constitution tab. And it has happened a year ago nearly, it happened
the second that Simon handed me a piece of paper that said, by the way, we've just discovered that we
think that maybe because you're a dual citizen, you can't vote. And you can't be an MLA, or that's
actually what the piece of paper said. But also, you'll lose your right to vote. That is a significant change
to me. And it was certainly a shock to the public. And to say that we want to return back to the status
quo, to have this elevated, to have it clarified, is exactly what this government should be doing. And it
has had the opportunity to do it for months, and it's had the opportunity to inform itself upon it for
months. And it hasn't done it. It hasn't done it. And | think that's incredibly disappointing because you
know what's happened? There were, we've been fighting for the right to vote for hundreds of years.
And | really didn't think I'd have to sit here today to have to do it again. Because you know what, |
shouldn't have to be throwing myself in front of racehorses, or chaining myself to the gates to make
government actually realise that this is something that's happened. And | am born here. | have done
nothing except have a dad, who was born in a Commonwealth country who has a law that says the
second | was born, I've also got that heritage by descent. I've had that recognised in a passport and
nowhere in our law, does it say that that is a problem. Nowhere in our law, does it say a Falkland
Islands born person with two passports can't vote. It's just someone's great idea that has stuck me in
this little bit of a problem. And this risk wasn't explained to the public. Just to say that this is something
that needs a serious amount of consideration, | mean, am | going to have to start chaining myself to
the railings to get this taken seriously? It's not just me. There are other people affected by this and
whether they've been disqualified yet or not, they will be if we don't fix this. And | really, really, part of
the reason | find it quite hard to come here today is because I'm sick and I'm blue in the face of telling
you all this, and you're just not listening. And I'm sorry, but you're choosing not to listen.
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MLA POLLARD
MLA Roberts.

MLA ROBERTS

| thank you Chair. | would rather not get into a huge to and fro on this because | don't want to see this
meeting hijacked by it, which is an incredibly important issue. And | am trying to deal with it in a
logical, rational way that gets us to an outcome that that we can evidence. And | would point out to my
colleague that | have expressed sympathy and support for months, that | was willing to try and
understand more about this at the outset. And so for any suggestion that | have not, | find | take
personally very strongly. However, | stand by the fact that we are in this situation, we have to try and
come to a good resolution. And we have to be able to evidence that and that is all that | am saying.

MLA BARKMAN

Can | ask maybe then if the attorney general can outline the known issue with qualification of electors,
so that all members here, and that all members of the public listening, and anyone reading this will
know what the issue is exactly.

MLA POLLARD

So a point of order for a start from me, you will indicate that you want to speak before you speak. This
has happened several times already within this meeting today. So you will indicate and then | will
indicate that is your turn to speak. Otherwise, we will lose control of this meeting. And we're not
prepared to do that. Attorney General, do you have anything?

ATTORNEY GENERAL

Well, if what's requested is just an explanation of what is set out in the constitution. So, in terms of
qualification for electors that’s set out in Section 32 of the Constitution. And so to be qualified as an
elector, the person needs to have attained the age of 18 years. And either they need to be a citizen,
that means a British citizen and that includes British Overseas Territory, citizenship and a whole range
of other more historic categories of British citizenship and have Falkland Island status, or their name
needs to have appeared in the register of electors on the date that the current Constitution came into
force. Because prior to the current constitution, it was possible for certain Commonwealth citizens to
vote in the Falkland Islands and that was consciously changed to reduce it down to British citizens, but
those who were and had the right to vote at the time of that change, their right continued. And then it
sets out in subsection 2 of section 32, the disqualifications that no one is to be qualified unless, who
falls within any of certain categories listed. And so there's various categories listed. First of them is
someone who's certified to be insane or otherwise judged to be of unsound mind under any law. So
any Falkland Islander who is currently certified to be insane would be not permitted to register to vote.
Anyone who's serving a sentence of imprisonment effectively of more than 12 months. And so,
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certainly there are some Falkland Islanders who currently are serving sentences of imprisonment who
are disqualified from voting on that grounds. Third one is someone who's disqualified from voting
because they've been convicted effectively of an election malpractice offence. So, someone who's
done something wrong in a previous electoral matter and has been convicted of an electoral offence
can be disqualified from voting for it for a period. Then someone who's disqualified who's a member of
the regular armed forces, unless that person also possesses Falkland Island status. Now, it does seem
to me there's a slight contradiction in the way that that is framed in the Constitution. But | think that is
designed so that regular members of His Majesty's forces who are currently residing in the islands
would not be eligible to register to vote. And then finally, and this is the provision that MLA Barkman is
referring to, a person who is by virtue of his or her own act, under any acknowledgement of allegiance,
obedience or adherence to a foreign power or state would also be disqualified from voting. | think it's
one of the things that | disagree with MLA Barkman, that this discriminates against Falkland Islanders. |
think it would apply to any dual national who has placed themselves by virtue of their act under an
acknowledgement of allegiance. Now, what is not clear is which acts might indicate that someone has
placed themselves under an acknowledgement of allegiance, or we see very obviously, if someone has
sworn an oath of allegiance to a foreign power or state, then that is that a very clear matter, but the
guestion is what other acts may indicate that someone is placed themselves or under an
acknowledgement of their allegiance. Case law would tend to indicate to me for example, that applying
for a passport for a country, in other word, applying for recognition of the protection of that country
acknowledges your allegiance, your obligation of allegiance to that country. Case law would tend to
indicate that that's the case. And so that's the situation that MLA Barkman finds herself in at the
moment. That's a matter that as | say, you know, there are some things that | think are very clearly
within that provision. And there are other things that may or may not be within that provision. My
interpretation is based on the case law as I've read it, case law based in the UK and in other places
where these provisions have been applied. | think it's right to say that equivalent provisions to these
have been in a number of overseas territories now and prior to that colonies within the former British
Empire since at least the early 18th century, that these sorts of provisions have been used. And they
are applied and do apply regularly in a number of other countries around the world. So there's case
law in those common law jurisdictions, again, interpreting what these provisions might mean. So
there's a particular case in Jamaica a few years ago, specifically on this point. So that's the basis for my
view in terms of the particular circumstances without going into more detail, but those are the
generally the provisions that are there. So as | say there are disqualifications, it's not just one
disqualification, there are a number of different disqualifications that apply to persons who would
otherwise be eligible to register to vote.

MLA POLLARD

Okay, so we're not going to solve this this problem today, here and now. | would urge my colleague to
put together a note perhaps suggesting how we can deal with the topic she proposes outside and how
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she would engage on that, how she would inform, what resources she would require to do it. And then
we can either take that as an agenda item at another meeting, or if she would prefer to propose it
another time or another way, I'd be content for that to happen. | don't think we're going to be able to
do that here and now. I'm more than happy to hear other members’ views on not necessarily on how
this subject should be or shouldn't be, but on whether or not we prioritise it and inform and discuss. |
share MLA Roberts's view that | don't feel informed enough on this either. I've pushed to try and get it
discussed earlier, to want to try and have these discussions and public discussions. And that wasn't to
happen. However, we are where we are, there is a process around these things. And either we take it
outside the process, but | want to see a plan of how we're going to do that before we just do it, and
how we're going to get there. | think there's a process for everything that we go through in this
committee here. So | think we need to draw a line under this. Very soon, | will allow my colleague MLA
Barkman to come in in a second. But | think we need to take a vote on this very soon and move on.
First of all, I'll allow MLA Barkman. | think she wanted to respond to something that I've said. And then
MLA Short afterwards, please.

MLA BARKMAN

So the first point is really just to address something that the Attorney General said about how it wasn't,
I mean, in the Constitution, it isn't clear that it does. Basically, there's law interpretation around
Falkland Island status by Grant that acknowledges the use of that sentence in the Constitution, and
says basically you can be from a Commonwealth country and have two passports. And that's certainly
my understanding. And there has never been any question then about your eligibility to vote as a result
of that existing in Falklands Law in relation to Falkland Islands status by Grant. Nothing exists in
Falkland Island status by birth, which is part of the problem for this ambiguity around how it should be
interpreted. And like | say, | said at the beginning of this meeting, the human suffering in us
wordsmithing this to death to see what it does or doesn't mean. So just to make that clear for people
listening, that's why | think it does discriminate against Falkland Islands born people because there
hasn't been an explanation as to what that statement means to them. Not fully in law or anyway,
certainly before, which is why I'm currently find myself in this position and why it does have to go to
the Supreme Court to decide. And that feels like an ICJ issue to me if | can't access my democratic
rights in my own country. Just to put that out there. The second point about what you said, Mark, |
mean, | don't disagree. | am concerned because | have been talking about this for so long and | feel like
| am sometimes talking to a brick wall, that it isn't going to go anywhere. And | also don't believe that it
is just my battle to take forward. | think it is for all of us to acknowledge that this affects more than just
me. This affects a lot of people in the community, a lot of people who voted for people sitting around
these tables. And | don't want them to feel let down by this government, | might not be in this
government at the end of this year. | think that's quite clear. But | certainly at the moment, do not feel
that the government is working for me, as a member of the public, and I'm sure that there are others
out there who are feeling the same, and that that just saddens me. So | hope when | do present that
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potential plan that it will be considered with a new light, which is that it isn't just about me, and my
case, it's actually about Falkland Islanders and their security in this country, as well as that of their
children, many of whom will be dual nationals. And they'll be uncertain as to their place in the society
too so | hope it will be taken with that level of gravitas when it's presented. And | know that, and |
certainly was acknowledged by you in an email Mark, that you personally don't feel that this was
intended to have created this consequence and that | can't remember the exact words you used. But
you certainly inferred that it was perhaps for another reason that it was kept in and as the AG has
acknowledged its old colonial law, that was probably thought to be, you know, protecting the status of
Falkland Islanders from unfriendly foreign powers. And I'm not suggesting that that's an inappropriate
motive, but it's been applied wrong. And it's currently being exercised against its own people, which is
wrong. And that's the part that | need to take to the Privy Council and I'm hoping your support to have
that address, because at the moment, it is discriminating between Falkland Islanders, because it is
ambiguous. And if we want it to be specific and still do that, that's one option. If we want to get rid of it
altogether, that's another or if we want to say that your citizens don't have a right to vote in their
country, we need to be explicit, because I'm sure that there will be a lot of people who are going to
write a lot of very strongly worded letters to their government if that is the case. So | think actually, |
think the editor of Penguin News, you summed it up perfectly, there are three options. To keep it that
it's dual citizens being discriminated against. You'd be explicit, that you don't want Argentina to be in
any way involved in our democracy. Or you get rid of it completely. So | think those are the three
options.

MLA POLLARD

| think, again, we're going down trying to fix a solution without taking evidence from everybody and
having these debates in the public. We're not going to solve this here. So | think I'll draw a line under
discussion around this specific topic. And trying to deal with it. | think bring a plan, we will look at it
and we'll make a judgement. Sorry, MLA Short.

MLA SHORT

Thank you, Chair. | don't want to break your rule. But all | will say is this, and I've been listening to this,
I have my own thoughts on it. There seems to be one step that's missing in all the stuff I've heard so
far. And that is this will have to go to a referendum, no matter what happens. In my view, this is
fundamental to how our country will look perhaps in 30 years’ time. And that's the only way | can see
to gauge what the public feels. But there has to be, we have to put something before the people
should we choose to go down that route. | was going to say that | have a unfair advantage in a way
because | sat with a small group who, if you'd like, put this list together as a starter for 10, to see if this
is the in the direction that we perhaps wish to go. And my feeling has always been, as | expressed the
last sitting of this committee that | think we're better off starting off with a small one, a smallish
subject, so we can find our feet and know how to get everything in place on how we consult the public.
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How we basically go about things. | think it could be a mistake to go into something really big right at
the beginning and perhaps foul something up. I'd much rather take something, if you'd like, really
simplish. And if we're going to make a mistake, and the way we cope with things let's do with
something that is not going to be as contentious as probably 2 and 3. | for one certainly agree very
much with my colleague to my left, and for the tape that is MLA Roberts, in what she made in her first
address to this committee. I'd have no problem perhaps splitting 3, but | still would stand with the
running order as it is on this paper because | would not want to touch 3 with a bargepole until | know
the outcome of what the court has to say.

MLA POLLARD
Thank you, MLA Short.

MLA BIGGS

Thank you, Mr. Chair. | have huge sympathy for MLA Barkman and her predicament and nobody would
like to do something quickly about it more than |, but with the best will in the world, | can't see that we
will be able to just isolate this point and take it out, make a ruling and publicise that before we get at
least halfway through that list of other subjects, because there are links to these things, lots of them
are linked together. And for that reason, I'm afraid we are going to have to be more patient with it.
Whether we would rule on one point before we finish the whole thing, | think it seems a little bit
unlikely to me. I'm not really I'm not a lawyer and I'm not familiar with the sort of procedures but |
think it has to be a step by step approach.

MLA POLLARD
Thank you, MLA Biggs.

ATTORNEY GENERAL

Chairman, thank you. | think one point just to pick up from the discussion, | don't think in principle it is
a problem to pick on specific topics and actually try and get change made on those topics before you
consider other topics. | don't think that is a problem in principle. | think as MLA Biggs pointed out,
some of these issues are interrelated. And actually, it then becomes more difficult to do that. But in
principle, it is possible to make incremental change to the current constitution and that has, that's
something that has happened previously where, for example, | think, in the 1985 constitution, there
were changes made in 1997, one of which was to introduce the concept of Falkland Island status, for
example, which didn't exist in its current form prior to that point. Now, that was obviously a specific
set of changes made for a specific reason at the time. But | think it's just important to point out that we
can change particular bits but obviously you do have to consider the implications. And you do have to
consider how you would gauge popular support. | think that's one of the things that | think | mentioned
the last time the Select Committee met, that the UK Government when it's considering requests to
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change, the Constitution expects some sort of demonstration of popular support. Now, quite how you
demonstrate that is not fixed in stone. And there are a number of ways including a referendum as
suggested by MLA Short, but | think that's one of the issues that you would need to think around.
Thank you. So for me, | was | was part of a small group who looked at this order and, and looked to put
it together. And just a small, small point. For Fiona on the other side of the table, it looks like nine has
merged into 10. There. So there are actually 10 points. So structure should follow security there as
Point nine, just before we would look to change any of them. So the reason that | personally wanted to
see the number 3 at number 3, was because | do see it as more important that we get to it sooner
rather than later. But | do think that it is of sufficient magnitude and it is going to need an awful lot of
debate, discussion and information to understand not only what it currently says, but what we would
like it to say, what the possible implications are of changing the language within it and what we can
arrive at. On my colleague MLAs and MLA Short’s comments about a referendum, anything we look to
change within this constitution will have to be evidenced for public support. Now, that evidence will
differ depending on the magnitude of the topic that we are looking at. | have no doubt if we look to
change some of the larger items within our Constitution, we may have to go to referendum. So, there
is all sorts of different ways we can evidence support. Referendum is one of the one of the more
obvious tools further down the road. But | would not like to see us have 40 referendums on 40
different subjects. We have to be very choosy about which ones we take to referendum and which we
don't. But we have to evidence as public support for any changes that we propose to our Constitution.
And that is that is not just vital. We will be made to do that. MLA Barkman.

MLA BARKMAN

| agree, | don't think we should be having referenda all the time. | think as we've seen that does
exhaust public attention as well as shows the dysfunction of this committee to be able to gather
evidence and consider it sensibly. But | would just say that if we leave without elevating that known
issue out of the qualification for electors, we are also knowingly signaling to the public that we wish to
review and debate, dual nationals along with the other categories of disqualification for election, which
will remind you again are insane people, prisoners, criminals, and anyone under the age of 18. So that's
the debate that will sit around whether dual nationals can vote in the Falklands, and if we are happy as
an Assembly to signal that to the public, | don't think that's sensible, because the outcome of all of
those discussions and whatever else you want to add into qualification for electors will taint that
discussion. It's certainly signals to me that | am considered alongside those who are insane or criminal,
to be disqualified. And that doesn't sit well, because | don't think I've done anything to do that. | know
that's out for debate. But I'm just making you aware of how the public will view that, which is that dual
nationals are less worthy than other Falkland Islanders. And that is certainly the tone, that is the
undertone. And that is why I'm impressing that | think that maybe we should think about how we
communicate this to the public as well.
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MLA POLLARD

So | think how we communicate it to the public will be exactly as we are. Everything here will be
communicated word for word. It'd be up to the press to decide how they want to report on it. And the
public can read it word for word as it happens. It will be accessible and provided. They can hopefully
listen to an audio transcript or read the transcript. Now I'm going to draw a line under the debate
around this and ask for a vote for a start on Item 3. So | would propose, the proposition that | would
say is that we elevate 3, or we bring it forward in terms of timeline to 1. So who would vote in favour
of that?

MLA ROBERTS
Can | question please?

MLA POLLARD
MLA Roberts.

MLA ROBERTS
That would mean that we would be discussing that item at next month's Select Committee. So, the
Select Committee in June?

MLA POLLARD

| think the Select Committee in June has been moved due to issues of four MLAs are not available, out
of the country. So, the next one is in July, but that will get to the next meeting further down. But it will
be a month plus.

MLA ROBERTS
Is that considered sufficient time to bring together all the information that we need?

MLA POLLARD
Well, that's certainly one of the concerns is whether or not we can get the information that has been
identified. So | have concerns about that as well.

MLA ROBERTS

Can | ask the Attorney General who's going to be one of the officers, presumably trying to equip us
with interpretations and information.
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ATTORNEY GENERAL

| think, Chairman, if members wish to deal with that issue first, then obviously we will. We will do our
best to support the consideration of that issue first. | think it’s unlikely, | would suggest, that this is
something that would be debated and done and decided in a single meeting. In any event, | think this is
a topic that you're likely to want to hear some evidence from people who have strong views on the
subject, which obviously MLA Barkman is one, but there are no doubt lots of other members of the
community who will wish to participate. You'll need to hear from those. You will need to decide then
what changes, if any you wish to propose and then agree what those changes are. So as | say, if you do
wish to bring the matter forward, then we will try to work to support that. Obviously, there is a little bit
of, we can only do so much at a particular time. And so other work may need to be deprioritised in
order to facilitate this, but that is certainly if members wish to do that, that's something we'll look to
try to support. We've have already given some consideration to what sorts of questions you may wish
to ask members of the public for views upon in relation to this topic. | think it's only fair then that you
give members of the public sufficient time to submit those representations. So certainly if it was the
June meeting, if it hadn't been moved, | would express real concern as to whether you are actually
going to be able to give people sufficient time to put in their representations. But if we are back to July
that would be possible. But as | say, | don't think it will be a single meeting. | think that this year will
continue over more than one meeting of the committee.

MLA POLLARD
Okay. So back to the vote. So the proposition is that we move it to 1 and presumably that we move 1
and 2 down to 2 and 3. Is that Is that clear for everybody?

MLA BARKMAN

Can | ask, just on that point about time, whether the known issue, if the known issue is elevated above
3A, and 3A's a full topic within itself, but if the known issue within 3A could be taken in isolation,
would be happy to leave the rest of the order as it is. So would it be sensible to take a vote on that
first?

MLA POLLARD

No, | don't think it will. I think we need a proper engagement panel and exactly what that is, and we
need that drawn out. We can take a vote on whether or not we do and it's not for me to decide one
way or the other. So yes, I'm aware that Simon has indicated he wants to speak, I've haven’t finished
myself. So we can have a discussion and we can have a vote on it and that's fine. But what | would like
to see is a proper plan on how that is intended, to do the public engagement and to arrive at a
conclusion that we haven't heard yet. Attorney General.
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ATTORNEY GENERAL

Thank you, Chairman. | think the proposition that we deal with that particular topic, the qualification
for elected office or qualifications to register to vote, | agree that those two can be entirely separate
topics. Obviously, they are closely related, but they are separate issues. However, it would not be
sensible in my view to separate out one aspect of the qualifications or disqualifications from voting. |
think it would be important to think about the whole of that particular topic and come to proposals. So
| think it's important to think about what the qualification should be and what the disqualification
should be. | think the danger there is that you end up with some potentially conflicting
recommendations without being able to consider the whole package, because the qualifications and
the disqualifications do need to sit together. | mean, as | pointed out, when | was asked what was in
Section 32, | do find it a bit odd, the disqualification in relation to members of the armed forces in that
they're disqualified unless they possess Falkland Islands status, yet you would have to possess Falkland
Islands status to be qualified from the start. So | don't quite understand why that provision is as it is.
But | think it's important to look at these provisions as a whole and ensure that you understand then
the whole of that topic. But then | do think it's a matter for members as to whether you wish to elevate
that topic or one of those two topics, if you split them out to be dealt with first.

MLA POLLARD
I'll give my colleague an opportunity to choose whether or not we take a vote here to split it out, or
whether she goes away and puts together a plan on how, if we split it out, we will deal with it. Which
would you like?

MLA BARKMAN

| think as | said before, I'm happy to progress a plan or even consider the whole topic of qualification
for electors. Honestly, if you gave me enough time, | would do it. | would just do it and present it for
consideration. Because | obviously do care a lot about this. Mostly because it's boring to hear, but |
have no right to vote in my own country.

MLA POLLARD

I'm fine over these reasons. But which would you prefer to do? Would you prefer that we took a vote
now to separate it out and deal with it separately? Or would you prefer to go away to think about it
and put a plan together and propose that.

MLA BARKMAN

| think it would still need to be dealt with separately, because the alternative is saying that we're going
to wait for the end of the Select Committee's review, before taking it to the Privy Council for an
amendment. | think as soon as we've gathered the evidence on that position, we should urgently take
that to the Privy Council to be approved. Does anyone disagree?
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MLA POLLARD

The process, the way | see it does not necessarily mean that we have to wait until we have finished
everything before we expedite something in that way. If we come across something that has an
obvious solution, and clears up a very specific issue, | think it would be remiss of us not to try and
expedite that. But | think we have to show all of our workings. We have to have the debate, we have to
inform it and then we have to look at alternatives. And then we have to have those discussions publicly
after we've collected all the evidence sent in to inform it in the first place, and then show the evidence
that we have for support amongst the community. So that is what I'm asking. | do not believe that if
something is of sufficient magnitude that we feel can be it cleared up relatively simply, or even if even
if it isn't simple, that it is so important that we have to deal with it straightaway, that we try and
expedite it but we don't rush it. That's the point.

MLA BARKMAN

| think that's what I'm trying to get to, because as you indicated in your response and your response is
very sensible and that is certainly the view that | share, but | would like that to be a declared motive of
this committee, because | know, with the greatest will in the world it could be paused and the
assembly can choose not to do that. So as a point of assurance to the public, | think it would be a nice
statement to say that once that matter has got everything behind it, that it will be expedited. And the
thing is, you're right, it's a very sensible thing to do. And that's what you would expect to happen. But
I'm just, can we take a vote on that to be sure that that is what will happen, is what I'm asking.

MLA POLLARD

So | cannot promise that | will expedite anything, personally, and perhaps my colleagues feel different.
| think, you know, we have to do all of the work through the process first, to decide whether or not we
can, if we can, and if the will is there and it’s evidenced then then we have to, but that has to be
discussed at the time. That cannot be promised in advance | feel. Perhaps my colleagues differ.

MLA SPINK

I'd agree. | mean, | don't think you can prejudge what the public support or otherwise is going to be on
any one issue in through the whole process. But | think, you know, if we do see a clear wish to change
something, | think we've said all along. And | think the Attorney General mentioned that it shouldn't
stop us from taking things forward. So | have an open mind on it until the decision is made.

MLA POLLARD
MLA Roberts.
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MLA ROBERTS

| mean, just at the risk of repetition, absolutely. But | can't agree to is promising to rush something, it
absolutely has to be evidenced. And that is what | keep coming back to over and over the risk process.
Let's get the evidence. Let's find out. Because, again, you know, | don't think we can we can prejudge
the outcome. | wouldn't, | wouldn't seek to.

MLA BARKMAN

No one's prejudging the outcome. What | said is, if there is public evidence to change this, that that
should be done as soon as that has been gathered, and that supports whatever you said here. But all
I'm saying is it shouldn't wait for this whole review to conclude before taking that forward.

MLA POLLARD

| think we're all in raging agreement. So would you, so coming back to the vote and any change, would
you propose that we that out of order or take it away from this process? Or would you prefer to take
that away and come back with a proposition?

MLA BARKMAN

| think that we should take it first and that it should as soon as it's been resolved be expedited and the
main driver for that being the next general election. Like, what other and the fact that there are people
currently not in receipt of travel credits. There’s a strong case there.

MLA POLLARD
| think the reasons have been strong and well made. So the vote is do we take 3 as the first order? So
who would support that?

MLA ROBERTS
3A?

MLA BARKMAN
3A, Yes.

MLA POLLARD
3A. Okay. And who would not support that, for clarity? Who would not support that? So | think we

keep it as it is. Are there any other proposals to move any other items on the on the list?

MLA BARKMAN
Do you maybe want to describe for the benefit of the radio who voted for and against?
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MLA POLLARD
MLA Barkman for. MLA Spink, Short, Biggs and Pollard against. MLA Roberts?

MLA ROBERTS
Sorry, | missed the first bit. | would have been content to take it out of order.

MLA POLLARD

So, no more proposals to move any other topics at all? So on to any other matters. | have a couple first.
So on engagement, I'd appeal to any members of the public who are interested in engaging on the
constitution and especially on the first topic, given the timeliness of it, to contact us at Gilbert House.
And particularly | would invite suggestions on how we can engage better as well. | mean, if the media
wish to set up a panel or phone in for certain questions, or if specific groups want to meet for informal
discussion perhaps or whatever comes to mind, we're open to suggestions. We will be looking at
different ways of engaging with the public on these on these topics. On written submissions, we've
already saved quite a few. | think we've received about 20 written submissions already. I'd like to thank
those who have submitted, we'll be trying to extract the points and feed them into the process as we
come through topic by topic. And | would encourage people to continue to submit written evidence as
we go through topic by topic as the more information is out there. On oral evidence, we'll be asking
people to present oral evidence on a topic by topic basis. So whilst we haven't had oral evidence from
the people present so far in the first two meetings, we absolutely will be as we come to the topic by
topic approach. Attorney General?

ATTORNEY GENERAL

Emphasising in terms of public submissions, obviously, we do welcome general submissions on any
representations that members of the public might have on sections of the Constitution. | think it's
probably worth just making the point that as we move into discussing particular topics, | think it's quite
likely we will have specific questions that we will be wanting to ask members of the public to help
focus some of those submissions on the areas that, particularly may be areas where change might be
proposed, or confirmation that the members of the public think that the existing provisions are as they
as they should be. So | think | just wanted to highlight that we will be asking specific questions. So, if
members of the public wish to hold their fire until the assembly, the committee are dealing with
specific topics, that's equally fine. But obviously, we would invite any representations as the process
goes along.

MLA POLLARD
Okay. MLA Roberts.
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MLA ROBERTS

Thank you. So just for my understanding, because | haven't been through a Select Committee process
like this before, and also for the public's understanding. So we're saying July potentially, we'll be
discussing fundamental rights and freedoms. Presumably that means in the time between now and
then, we will be putting out information, we will be putting out perhaps some of the specific questions
that we might wish people to think about, and some information, not guidance, just unbiased, factual
information about some of the potential implications of any change. So just to clarify that fact, first.
Secondly, should anybody wish to give oral evidence at the Select Committee on that future subject,
how do they indicate that they would do that? Is there a, you know | genuinely do not know, do they
have five minutes or 10 minutes to do that? Can they speak for as long as they want? Do they have
prepared text? Do they have to be prepared to answer questions here on the day? I'm not necessarily
looking for the answers here and now, | guess, but | think that for everybody who wants to engage
with this process, and we want that to be as many people as possible, let's try and make it as simple
and clear and hopefully as unscary as possible to encourage that level of engagement. So | think
perhaps, if we can try and answer. | have a further question, sorry, for again, for my lack of
understanding, is it possible for the Select Committee to request evidence from particular individuals
or organisations, | guess? Individuals really, because there are some things where | would be quite
interested in hearing the views of people who are involved in previous discussions around the
Constitution and why they may or may not have supported certain things. And so is it possible to
request or invite people to come along.

MLA POLLARD

So on the on the oral evidence and the procedures around it and how we track it and who can talk and
for how long, we'll certainly be looking to inform that before the first fundamental rights and freedoms
discussion. | think we have to be really clear and | think we'll be asking people to make it known to the
committee beforehand that they wish to speak. And then | suspect we will arrive at a timeline that
people can speak for. But all of this is still yet to be decided. As for whether we can invite individuals or
not, | think we can ask people to attend and answer questions. | don't believe we can compel anybody
such as the PAC, for example, has powers to actually insist that people come in. | don't believe we have
that as a Select Committee, although | will defer to the Attorney General whether or not, but | think we
can invite people certainly to come.

ATTORNEY GENERAL

Chair, I would have to check as to whether there is a process for summonsing people to the Assembly. |
doubt that there is but | will check that. | think one of the things just to pick up on, there is some
existing guidance that Gilbert House has previously issued in relation to writing to Select Committees
and also giving evidence. So | think the expectation previously has been that people will effectively be
given five minutes to make a short presentation. And then there's an opportunity for members to

=24 -



guestion. But we can reissue that guidance and make sure it's out there. Similarly, there's been
guidance issued in the past, about limiting the length of contributions that people may wish to make in
relation to items. Now, again, it will be for members as to whether you accept longer submissions than
that. But in order to sensibly manage business, it is normal to impose some limits on the length of what
can be submitted, just in order that the committee can then reasonably conduct its business. But | just
wanted to make those points that there is some existing guidance and we'll be refreshing that and
issuing it, I'm sure, with the other. | think we're going to produce some forms for people to help guide
their submissions as well, just in order to help that flow through.

MLA POLLARD
MLA Barkman?

MLA BARKMAN

Just a couple of points on that. | mean, | think as well as guidance on how to make appeals or to give
oral evidence, there should probably be some effort made in communicating the different sections of
the Constitution to people because | think, well, we're not aware that it's taught in the schools and |
can imagine huge areas of it are largely unknown or a little bit indigestible to everybody out there who
it affects, and it affects everybody. And on that point about contacting specific people for evidence, |
would just kind of add a little bit of caution around how we consider using such approaches, because
you don't want to create a system of bias or unconscious bias around some of the evidence that we've
gathered. And I'd say, from previous constitutional reviews, the minutes have been kept. So you can
use those as tools to be able to research as to why certain decisions were made or not. And rather than
gather evidence from the committee that did the last review, because | don't know how well that will
inform where we are at this point in time, which is the whole point of having the review.

MLA POLLARD

| think the wider we can engage the better, personally, and the more people who engage with the
process the better we will be for it. So, are there any other any other matters? Any other members
wish to-?

ATTORNEY GENERAL

Point of order, Chairman, | have just looked at the standing rules, standing orders for the Legislative
Assembly and it does provide the Select Committee may invite any person to give evidence or express
any views. However, unless it was set out in a law, no person shall be compelled to attend before a
Select Committee or to answer any questions put to him on behalf of the of the committee.
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MLA POLLARD

Thank you very much. Any other matters? So, last agenda item, the confirmation of next meeting and
the topic to be considered. It is fundamental rights and freedoms and apologies for not having a
specific date. We have had to cancel the June one. | have certainly committed and | believe members
have committed to trying to get an item a month. And | think because of that we're going to have to try
and bring something forward in June. So, when we do have board members back in the Falklands, |
probably won't be here personally for that one, but we will try and try and bring one forward halfway
through June. But we have to identify a date and we'll communicate that more widely when we know
but certainly the first topic will be fundamental rights and freedoms. So, thank you very much,
everybody.

| close the Select Committee.
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