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SELECT COMMITTEE ON THE REVIEW OF THE CONSTITUTION 

 

WEDNESDAY 18 APRIL 2019 

 

IN THE COURT & ASSEMBLY CHAMBERS 

 

 

The Honourable Roger Edwards  

 

Good morning everybody. I welcome you to the second Select Committee on the 

Constitution and, in accordance with the earlier proposed timeline, this is a meeting to call 

for written evidence so it should be a fairly short meeting.  

 

I would like to thank everyone who wrote up the previous record of the earlier Select 

Committee and thank members of the Policy department and the Attorney General’s 

department who has assisted in producing the paperwork for this meeting.  

 

As it is a Select Committee of the whole House may I remind you that all phones are to be 

turned off and any other electronic devices should be turned to silent. 

 

The first thing to look at is the Record of the Select Committee on the Review of the 

Constitution held on Wednesday 13
th

 February 2019 at the Court and Assembly Chambers, 

Stanley. Are Members content with that Record? 

 

Committee Members 

 

Yes 

 

The Honourable Roger Edwards 

 

Members are content with that Record and will be taken as read, thank you very much. 

 

As the Falkland Islands has developed to become internally self-governing and economically 

self-sufficient, our relationship with the UK has transformed from one of dependence to one 

that supports mutual benefit and low-contingent liability risk to UK tax payers. 

 

Whether it is providing a base for UK Armed Forces in the South Atlantic; providing 

opportunities for UK companies to participate in major capital projects in the Islands; or 

being home to a significant proportion of the UK’s biodiversity, the Falkland Islands 

increasingly see our relationship with the UK as a partnership, and one that the UK can have 

increasing confidence in. 

 

Falkland Islands Government has a track record of fiscal responsibility and transparency; the 

Falkland Islands are proven stewards of our environment; and the Falkland Islands 

Government is responsible and proactive, with respect to resource management, human 

rights and good governance. 
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At times, however, it does not feel this is reflected in our current relationship with the 

Foreign and Commonwealth Office and politicians in Westminster. 

 

Over recent years the Falkland Islands has repeatedly demonstrated that we are a reliable 

and responsible member of the UK family and as such we believe our relationship with the 

UK should reflect our maturing governance and increasing institutional and fiscal capacity. 

 

Our Constitution should not be set in stone; it should be a living document that can evolve 

as the Falkland Islands and the UK evolve. 

 

It is important that the constitutional relationship between the UK Government and the 

Overseas Territories be routinely reviewed.  It is vital that the relationship reflects the 

present realities in both the UK and the Overseas Territories. 

 

In 2016 the United Kingdom voted to leave the European Union. In 2018 we saw an increase 

desire from politicians in Westminster to impose their will on the Overseas Territories and, 

in the same year, the Foreign Affairs Select Committee held their own inquiry into the 

relationship between the UK and the Overseas Territories.  These and other things have all 

impacted on our constitutional relationship with the UK.  We therefore believe that now is 

the time for us to also look at our Constitution, and that is why MLAs have launched this 

Select Committee. 

 

This review will only work if you get involved.  This is why we are today launching our call for 

written evidence. 

 

Are you happy with the current constitutional relationship with the UK and how the 

Constitution operates within these Islands?  This is your opportunity to have your say. 

 

� Do you think we should move to a ministerial system of Government? 

� Would you like to see greater responsibilities devolved from the UK Government to 

MLAs here in the Falklands?  If so, what? 

� Are you happy with the division of roles and responsibilities under the current 

constitution? 

� Would you like to see changes to the criteria for achieving Falkland Islands status 

and what about other issues like voting rights? 

� Do you feel we have adequate checks and balances in the Falkland Islands to hold 

decision makers to account and to provide effective scrutiny? 

 

These are just some of the questions on which we want to hear.  

 

The deadline for submitting written evidence will be 31
st

 July 2019.  The future direction of 

this Select Committee will be based on the written evidence we receive, so please do let us 

know what you think. 

 

Prior to this meeting I asked that all Members of Legislative Assembly submit their own 

individual thoughts on the Constitution. I am very grateful that all Members replied within 
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the deadline and all have very similar views that the Constitution does need changing. I 

think, without exception, every single chapter of the Constitution involved some change, or 

was suggested that some change, be brought forward be that a small item or a rather more 

difficult item. Everyone responded and I thank them for that and I will ask for their 

comments shortly.  

 

I would like to conclude by saying that this is our Constitution and no changes will be made 

to it without the broad support of Falkland Islanders.  Along with the other members of this 

Select Committee, I look forward to reading your written submissions.    

 

I will now go round the table and ask that each Member comments on what they put 

forward in their proposals to myself. 

 

The Honourable Ian Hansen 

 

Thank you Mr Chairman. 

 

I had, I think, pretty much the same as everybody else and that was, not in any particular 

order, the fact that I think we have to look at the roles and the Governor’s responsibilities, 

can we insert more protection to our people from Argentine intimidation; Governor’s 

powers perhaps needs more clarification; Chapter 3 of course depends mainly on the 

Referendum and how much is done on parts of this, which of course quite a lot will change if 

we become a single constituency. Other points for discussion I believe are: should ExCo 

remain as it is, should there be more than three Members as discussed before in the last 

Constitutional review I believe; appointments on different posts perhaps need to be looked 

at; and of course one of the things I am quite keen to discuss is whether we look at a way 

forward for a ministerial system.  

 

Thank you Mr Chairman. 

 

The Honourable Roger Spink 

 

Yes, I had some points which were whether or not there should be some kind of boundary 

commission to make representation more proportional to the numbers of electors; consider 

removing the CBF from automatic attendance to ExCo; ExCo to be appointed for two or four 

years to stop it being a rotational appointment; and also the conflict in the Governor’s role 

as Commissioner for South Georgia I thought needed to be addressed. 

 

The Honourable Teslyn Barkman 

 

I have a couple of corrections, but a few points just to look at for development. 

 

Section 1.1 to consider further whether denial of the sovereign right of HM Queen should 

be covered by Freedom of Speech; it’s not clarified how hate speech which is kind of 

interactive with that is quite topical and we know there is a lot of public passion around 

what qualifies as hate speech in the Falklands. 
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Section 10 the equal rights over children, it wasn’t quite clear that if you are married or 

divorced you have equal rights over the children, but if you are unmarried it wasn’t 

necessarily clarified, so I think there may be some points to make that equal parentage fair? 

The extent of obligations such as age and language under section 12, and some tidying up of 

the outdated language which may be legalise, but may be worth looking at in terms of how 

we describe people as being discriminated against, such as using the word ‘gender’ not ‘sex’, 

or ‘ethnicity’ not ‘colour’, which it currently reads as.  

 

There is a need to clarify around certain clarifications for discriminatory preference such as 

the inclusion of ITQ, and preferences for social programmes that could be made more 

robust in sections 4 and 6 of 16; and the definition of ‘Internal Security’ and the clarification 

of ‘duties’ in section 25. 

 

Section 26 in 57, 76, 77 and 81 there is reference to the Director of Finance which should be 

corrected to read ‘Financial Secretary’; a few points of clarification on 27, and on section 28 

if the voting age could be considered to be lowered to either 16 or 17 which was a Motion 

passed by the House.  

 

In section 32, 2(e) is the UK considered a Foreign Power – we need some clarification on 

that.  

 

Section 50 to include ordinance and bills, I think it just reads simply ‘bills’ which was rather 

confusing - or does it simply read ‘ordinances’? I can’t remember which one. Section 50 just 

ordinances, it doesn’t read bills, I’m not sure whether it should? 

 

Section 54, further protections around the disallowance which needs a rational basis which 

should be evidenced, and in section 55 ‘Governor’s reserved powers’ whether they need to 

be reviewed, and that also includes the possibility of how we adopt the side letter for the 

police into more longer term. 

 

In section 56(1) should overall Executive Authority of the Governor be transitioned to the 

people’s elected representatives, is a question. Is it an appropriate power to bestow to 

officers subordinate to him or her or should there be flexibility to allow transition to 

ministerial governance, as MLA Ian Hansen has said, in the future?  

 

Section 63 should strengthen the fact that ExCo can appoint a presiding officer to ExCo not 

just in the Governor’s absence. Currently in the Governor’s absence you can appoint a 

person to sit in his place, it doesn’t have to be even the deputy Governor but actually, in the 

Constitution, it is ambiguous that it says actually ExCo can appoint their own Chairman in his 

absence, but whether that should just be the rule? 

 

Section 66(2)(c ) review the Governor’s scope not to consult Executive Council or Legislative 

Assembly, and again the police letter in section 67(2)(c), and (d) is the definition of ‘justice’ a 

bit too subjective.  
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Section 68 should this be an unrestricted power as it’s currently described? Should there be 

a qualifying reason for them not to inject themselves into public service without first 

consulting the Chief Executive, or having good grounds to.  

 

Section 73 concerns land law and Crown Grants, is it necessary for the Governor to reserve 

the Executive power to approve or reject those applications?  

 

Section 83 should the Chief Executive also have responsibility to the Legislative Assembly 

and not just solely to the Governor. 

 

Section 84(3) the Governor should not be unilaterally authoritative for appointments to the 

Civil Service, I think that belittles the fact that we have a Legislative Assembly who are 

elected by the people to run the administration.  

 

Section 85 which is the last one, I thank you for bearing with me, the discipline and removal 

of public officers (The Management Code) should be a document approved by ExCo, and not 

Secretary of State. 

 

That’s all I had. 

 

The Honourable Mark Pollard 

 

I would like to ask Mr Chair as mine is one of the lengthier submissions, would you like it in 

its entirety or just the greatest hits? 

 

The Honourable Roger Edwards 

 

A brief summary of the main points. 

 

The Honourable Mark Pollard 

 

In general I think we need to incorporate the police more into the Constitution, but I would 

like to also see better clarity on the Governor, the Governor in discretion and the Governor 

in Council within the Constitution. 

 

How the Constitution would allow for reform; so if we had a switch to a ministerial system 

whether the current constitution would cover this or whether we need to amend things to 

be able to allow for that. I suspect we will have to change things. 

 

Whether we look to incorporate any points arising from our previous discussions, or even 

future discussions, on roles and responsibilities around the Governor’s role, the Executive, 

the Judiciary, the legislative arm of Government. 

 

Whether we should actually look to have a local deputy Governor and whether that should 

be enshrined in the Constitution or not as is the case in other OTs I believe, or some other 

OTs I should say.  
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Whether or not we should have a National Security Council, including the MLAs, when it 

comes to the police and internal security. Greater clarity around power, especially in the 

case of the Governor himself and, again, that comes back to the greater clarity on the 

Governor, the Governor in discretion and the Governor in Council.  

 

I think we need to define ‘foreign affairs’ better as I believe at the moment there is an awful 

lot of things that can be interpreted as foreign affairs – I would like to see a clearer 

definition on that. 

 

Also with the Electoral Ordinance, how much should be in the Electoral Ordinance and how 

much should be in the Constitution? Do we need to pull things out of the Electoral 

Ordinance into the Constitution or out of the Constitution into the Electoral Ordinance?  

 

I also have submissions for every Chapter apart from Chapter 9 so you have these as written 

evidence Mr Chair, I can again go through the highlights of those or I can allow that in my 

written submission. 

 

The Honourable Roger Edwards 

 

Very well, if you can put that in as a written submission.  

 

The Honourable Mark Pollard 

 

Certainly. 

 

The Honourable Dr Barry Elsby 

 

Mr Chair I am conscious of a number of points already raised, or ones that I want to raise, 

and I am sure people speaking after me will, again, have the same sort of things.  

 

I echo and I support the things that have already gone before, certainly I believe the time is 

now right to look who chairs Executive Council. At the moment it’s the Governor and one of 

my colleagues has talked about what happens if he or she is away, but I think we need a 

clearer look at who chairs Executive Council. My default position would be to look whether 

it would be an MLA chairing Executive Council. Where is that Council meeting held? Why is 

it held at Government House? That is tradition that’s not part of the ExCo, but again it’s 

looking again at resetting that relationship between the Governor and our elected Members 

of the Assembly.  

 

Someone has already touched on whether the Commander of British Forces should be 

routinely a member of the Assembly and ExCo and I think time is absolutely right to look at 

that. Certainly I think we would all welcome the opportunity to invite the CBF along to 

various meetings, but I think we need to look at whether that should be a routine 

attendance or just on invitation.  

 

I think there needs to be a review, or a look, at how we – the non-Members of the Executive 

Council – hold the Executive to account and this is something that took a lot of discussion in 
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the last review of the Constitution because although the three Members are elected on an 

annual basis, there is little power of the five remaining non-Executive Members to hold that 

Executive to account unless money is involved. I think we need to look at how we can 

strengthen that scrutiny of the non-Executive Council Members. The system we have at the 

moment works very well, where we have an inclusive body in Executive Council who are 

prepared to listen to the non-ExCo Members and I think that is how it is in our present 

Assembly, but that is not necessarily how it will always be. I think we need to look at how 

that accountability is maintained.  

 

I think ministerial responsibilities will be, again, I think we will discuss throughout this 

review. Is the time right for MLAs to take a ministerial responsibility? My initial thought is 

yes, I think the time is very much now. Whether it will be full responsibility straight off or 

whether there is a system that could be introduced of what I would call, ‘ministerial right’ so 

that there is a ministerial responsibility but there remains to be an oversight by the 

remaining Members of the Assembly.  

 

I think those are my key points at the moment Chair, but I am sure we will discuss the same 

sort of thing from others Members as well.  

 

The Honourable Roger Edwards 

 

Thank you. 

 

MLA Bragger an overview of your points?  

 

The Honourable Stacy Bragger 

 

Thank you, I don’t have a great deal to add to what has already been said so I will probably 

just build on some of the other points and support what other Members have said.  

 

I, too, feel that we need to give consideration to the powers of the Governor and the 

relationship between the Governor and the Chief Executive. I, too, feel that consideration 

should be given to a ministerial system; there are obviously pros and cons to it, but to me it 

feels like a natural progression to look at.  

 

I would also concur with MLA Spink about questioning the automatic right to attend of 

Commander of British Forces at ExCo, and I certainly feel that their attendance at Legislative 

Assembly meetings definitely needs consideration. 

 

Section 27 regarding the single constituency issue, I feel that the two thirds of the majority 

for a single constituency referendum is worthy of debate and whether it should just be a 

straight 50% decision. 

 

I would also highlight section 12 which states any child of the appropriate age as provided 

by law should be entitled to receive primary education which shall, subject to sub-section 3, 

be free. I feel that it should be primary and secondary education. 
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Those are my thoughts on the Constitution.  

 

The Honourable Roger Edwards 

 

Thank you very much. 

 

Mr Speaker, do you have any comment? 

 

Deputy Chair 

 

I haven’t gone into any detail yet. 

 

The Honourable Roger Edwards 

 

Thank you very much. 

 

I hope that this shows there is a vast array of sections in the Constitution that certainly need 

looking at, whether or not they are altered we will see the outcome of this particular Select 

Committee, but there is an awful lot to be looked at.  

 

Officers have produced guidance on providing written evidence to the Select Committee on 

the Review of the Constitution and I would urge all people who intend putting evidence to 

the Select Committee to obtain this document. It’s available from Gilbert House and it tells 

you how to write in and the addresses; it also tells you how to successfully make a 

submission by email, it gives you the email address and so on, and it gives you some clear 

ideas of how and what should be contained in each submission. For instance, it shouldn’t be 

more than 3,000 words long which is quite a considerable document in itself. I would urge 

that everybody who intends to submit evidence to the Select Committee, and I hope a lot of 

people do, gets this guidance and submits their documents.  

 

As we said in the first meeting, we will be going around the Camp and having various 

meetings there, and we will be having oral evidence presented at a later date. Those dates, 

times and places will be promulgated in ample time so that Members and members of the 

public can meet to provide oral evidence.  

 

Is there anything I have missed? 

 

The Honourable Teslyn Barkman 

 

Can I ask that we advertise copies of the Constitution, or at least electronic links, so that 

people can access the original documents? I know it may be a challenge for some people to 

be able to access it and to know where to source one from.  

 

Attorney General 

 

Mr Chair, just building exactly on that point I think we do need to put a little bit more 

information out there around the Constitution so I think we need to make the actual 
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document itself available. It is obviously available on our legislation website so I would 

encourage anyone to download the copy that is there if they wish to have a look at it. 

 

I did do a note for another meeting we had, just bullet points around roles and 

responsibilities in terms of how the current Constitution works both in practice and in terms 

of what it actually says. I don’t know whether that would be a useful thing to publish 

perhaps as well on the page where we are publishing the Select Committee documents? I 

think the only other area that I think it might be useful to perhaps produce a note explaining 

some of the context around it, is around some of the fundamental rights and freedoms 

because obviously some of that derives from the fact that the European Convention of 

Human Rights has been extended to apply to the Falkland Islands and it enshrines some of 

those rights into our Constitution, so it perhaps might be useful to explain that a little bit so 

we can have an informed discussion around certainly those parts of the Constitution – if 

that would be of assistance?  

 

The Honourable Roger Edwards 

 

I think that would be of assistance because you mentioned the European Commission on 

Human Rights, and of course that was adopted into UK law so even though we are leaving 

the European Union.... 

 

Attorney General 

 

This is a common misconception, and probably a common misconception on the part of 

those in the UK when they were making their decision in the referendum; the European 

Convention of Human Rights is an Instrument of the Council of Europe which is an entirely 

separate organisation from the European community, the European Commission. It is a 

completely different organisation so it is utterly unaffected by Brexit. It is a different treaty; 

it is an entirely different organisation, the Council of Europe. It happens to include lots of 

the same people and its logo is not entirely dissimilar to the European Union’s logo but it is 

a different organisation. It also includes countries such as Russia and Turkey etc who are 

obviously not in the European Union. That is one of the things that is useful to clear up. 

Brexit, if you like, will have no impact whatsoever on that.  

 

The Honourable Teslyn Barkman 

 

Just building on Simon’s useful points, appreciating that not everyone will be able to have 

access to or have the know-how to download from the Legislative Assembly website or is on 

Facebook, it would be prudent to put some hard copies of guidance and advertising in the 

library for instance, where someone can sit and read it.  

 

Deputy Chair 

 

There should be some in the library. 
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The Honourable Roger Edwards 

 

There are copies in the library. 

 

The Honourable Teslyn Barkman 

 

But if we can draw attention to it from within there so people know when they are passing. 

 

The Honourable Roger Edwards 

 

There are already copies in the library and there will be copies available to loan from Gilbert 

House, I believe they are being produced on pen drives if anyone wishes to. 

 

The Honourable Teslyn Barkman 

 

That is really useful, and the guidance that Simon has pointed to would also be useful to 

have available for people going in there. It is worth noting that Leona can’t be with us today, 

which sounds terrible when you say it like that, but she has also submitted her written 

evidence which would be available for people.  

 

The Honourable Dr Barry Elsby 

 

Chair, again I welcome the opportunity that we have of making as many of the public aware 

as possible of what is going on in this Committee and it is extremely important that we do 

that. Would it be your intention to summarise each meeting so that people can hear what 

was discussed and, if so, which tool electronically and otherwise would you use? 

 

The Honourable Roger Edwards 

 

Each Committee meeting of the Select Committee is produced as a verbatim record and is 

available to anyone who wants it. It is available electronically and as a written document. 

 

The Honourable Dr Barry Elsby 

 

Whilst that is absolutely right Chair I wonder, as we have said in the past, that we try to 

involve the public. We have our own Facebook page - would you see putting a summary on 

there of what was discussed at each meeting so that people who perhaps might not look 

out or seek out a whole document can actually see the highlights of what has taken place? 

 

The Honourable Roger Edwards 

 

That is a very good suggestion and we could look at doing that.  

 

The Honourable Mark Pollard 

 

Can I also suggest Mr Chair that if we are going to do a summary that we do a summary as a 

press release also?  
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The Honourable Roger Edwards 

 

Indeed. 

 

Attorney General 

 

Just a point to discuss, sorry Mr Chair, just in relation to Facebook – obviously it is quite a 

useful tool to get people involved but how then do you capture the comments? I think they 

should be captured, it is a good place to use to provoke a bit of discussion but you then 

need to have some mechanism to try and capture that so that we can make sure that those 

comments are used as part of your deliberations and when you make the 

recommendations.  

 

I don’t know whether there are tools available to do that, so whether it is a bit of a manual 

job but perhaps that is something we could give some consideration to. 

 

The Honourable Dr Barry Elsby 

 

It is clear to me that the Chair is more than able to deal with the Facebook page; I have 

every confidence in his ability! 

 

The Honourable Mark Pollard 

 

Perhaps I can suggest that, whilst Facebook is a fantastic tool for driving debate, if we also 

point towards people submitting a written submission or an oral submission via email or 

however they want to do it, rather than trawling Facebook for each section of the 

Constitution. 

 

The Honourable Roger Edwards 

 

It is not a recognised way of receiving evidence to this Select Committee. You can write a 

letter or you can send an email or you can give oral evidence when we meet for obtaining 

oral evidence. There are three ways of providing formal evidence to this Committee and 

that is by the written word, by email or by oral evidence. Facebook is not an acceptable way 

of trying to get the message through to this Select Committee.  

 

The Honourable Teslyn Barkman 

 

It is useful for a call to action.  

 

The Honourable Roger Edwards 

 

It is a fine place for debate and I couldn’t doubt that for one minute, but it is not a way of 

collecting formal evidence. Does anyone else have anything to raise? 
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I will conclude the meeting then and wind up the meeting by asking members of the public 

to obtain copies of the guidance on providing written evidence to the Select Committee on 

the review of the Constitution. As I say it is available from Gilbert House, it is available in 

printed form or by email and you need to contact Gilbert House to obtain that guidance. If 

there is nothing else I will bring the meeting to a close. 

 

Thank you very much; this concludes the second meeting on the Select Committee of the 

Constitution.  

 

 

 

 

 


