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1. Recommendations
Honourable Members are recommended to:
(@) approve the Taxes (Amendment) Bill (N0.2) 2019 and instruct the Attorney General to
progress the legislation by publishing the Bill in the Gazette, thereby beginning the

legislative process as its first reading

(b) authorise the Attorney General to correct any typographical and minor drafting errors
found in the legislation prior to publication in the Gazette.

2. Additional Budgetary Implications
2.1 None

3. Executive Summary

3.1 The Bill provides for :-

Q) The updating of S34A Taxes Ordinance 1997 (TO) regarding the deduction of
tax on interest payments [Para 4.2].




3.2

(i)  The extension of the period expenses can be carried back relating to the
decommissioning of oil wells from 3 years to 10 years in S114 TO [Para 4.3].

(iii)  The amendment of S124A TO to define the temporary nature of assets and also
extend the provision to non ring fenced activity [Para 4.4].

(iv)  The amendment of S155 TO to introduce an interest barrier that caps the
amount of tax relief granted on financing costs [Para 4.5].

The Bill is proposed following the public oil consultation undertaken in 2018

4. Background

4.1

4.2

4.3

4.4

4.5

The Islands Plan [2018 - 2022] vision is to “remove barriers to growth and play an
active role in driving the economy forward, encouraging local and international
investment”. The Island Plan specifically states that existing tax policy is reviewed “to
ensure that they are clear, consistent and encourage investment”. Specifically in respect
to hydrocarbons the Plan commits to creating “attractive conditions to facilitate external
investment for existing and new hydrocarbons projects”.

S34A TO provides for a deduction of 10% withholding® tax on certain payments of
interest by Falkland Islands resident companies. The withholding is not required where
the payee company is resident in the Falklands or the payee company is specified in
Schedule Al. The amendments update Schedule A1, which has not been updated since
2003. Anti-avoidance provisions are introduced ensuring that, for the withholding tax
obligation to be removed, the following conditions are required:

e The payee company is the beneficial owner of the interest

e The interest is subject to tax in the territories listed in Schedule Al

e That there is no intention to obtain a tax advantage in the Falkland Islands
[Exco Paper 86/19]

S114 TO allows expenditure incurred on decommissioning oil wells to be carried back
3 years. Through the consultation exercise undertaken in 2018 and documented in
121/18 it was recommended that the carry back period be extended, originally to 5
years, but after further consultation a 10 year carry back period is to be granted. [Exco
Paper 121/18 para 5.4 and 85/19]

S124A TO was enacted in 2015 and provides that plant and equipment that is brought
into the Falkland Islands temporarily in connection with a ring fenced trade, tax relief is
restricted to the accounting deprecation charged under Generally Accepted Accounting
Principles. As enacted this provision does not define the temporary period and only
relates to a ring fenced trade. The bill defines the temporary period as 2 years and also
extends the provision to all businesses operating in the Falkland Islands. [Exco Paper
87/19]

S155 TO introduces an interest barrier that restricts tax relief to 30% of the tax
EBITDAZ. This is in line with the OECD? Base Erosion Profit Shifting (BEPS) action 4
review. [Exco Paper 121/18 para 5.1]

! Withholding tax: tax on income imposed at source remitted to FIG.
2 EBITDA - Earnings Before Interest, Tax Depreciation and Amortisation



5.

5.1

5.2

6.1

6.2

6.3

7.

7.1

8.1

9.

9.1

10.

Options and Reasons for Recommending Relevant Option

It is recommended that the draft Taxes (Amendment) Bill (No.2) 2019 is approved and
published in the Gazette with the intention that it be considered by the Legislative
Assembly on 31% October 2019 to incorporate the changes to the Taxes Ordinance
1997.

There is a theoretical action of doing nothing, but this would not support the Island
Plans objective of a clear tax policy given a consultation exercise has been undertaken.
A do nothing option would also not support the facilitation of external investment.

Resource Implications

Financial Implications
None

Human Resource Implications
None

Other Resource Implications
None

Legal Implications

The legislation is to be effective from 1% January 2019 since the provisions have been
consulted upon with interested parties and the provisions provide certainty for the tax
payer the retrospective nature of the enactment will not have any negative impact on
taxpayers.

Environmental & Sustainability Implications
None

Significant Risks
None

Consultation

10.1 As detailed in Exco paper 121/18 early drafts of interest barrier legislation was

consulted upon during 2018.

10.2 Members of the Legislative Assembly have been consulted.

11.

Communication

11.1 The results of the 2018 consultation were published on the Government taxation

website. Once the Bill has been enacted the legislative database website will be
updated.

3 Organisation for Economic Co-operation and Development



11.2 As detailed in Exco paper 121/18 *“Oil Taxation — conclusions from public
consultation” non statutory guidance will be published to assist tax payers in the
application of the new legislation.
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Taxes (Amendment) (No. 2) Bill 2019
(No: of 2019)

ARRANGEMENT OF PROVISIONS
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11.

Title

Commencement

Amendment of Taxes Ordinance 1997

Section 34A revoked and replaced (Deduction of tax)

Section 114 amended (Demolition and abandonment costs)

Section 124A revoked and replaced (Restriction of writing down allowance by reference to
asset value in accounts)

Section 152 amended (Payments of interest)

Heading to Part VI, Chapter IV revoked and replaced (Miscellaneous costs and expenses)
Section 155 amended (Finance costs: deductibility)

New sections 155A to 155G

155A. Finance charges restriction: interpretation

155B.  Commissioner has power to publish guidance and give directions
155C.  Finance charges restriction

155D. Finance charges restriction: de minimis allowance

155E  Finance charges restriction: administration

155F.  Finance charges restriction: anti-avoidance

155G. Capitalised borrowing costs

Schedule Al revoked and replaced
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TAXES (AMENDMENT) (NO. 2) BILL 2019

(No: of 2019)

(assented to: 20l D
(commencement: in accordance with section 2)
(published: 20[ D)

A BILL
for
AN ORDINANCE
To amend the Taxes Ordinance 1997.
BE IT ENACTED by the Legislature of the Falkland Islands —

1. Title
This Ordinance is the Taxes (Amendment) (No. 2) Ordinance 2019.

2. Commencement
This Ordinance is deemed to have come into force on 1 January 2019.

3. Amendment of Taxes Ordinance 1997
This Ordinance amends the Taxes Ordinance 1997.

4. Section 34A revoked and replaced (Deduction of tax)
Revoke section 34A and replace it with —

“34A. Deduction of tax
“(1) In this section —

“company resident in a territory” means a company which —

(@) by reason of the law of the territory relating to domicile, residence or place of
management, is within the charge to tax in the territory; or

(b) if the territory does not have a law referred to in paragraph (a) or the territory has such
a law but the law does not apply to the company, is incorporated in the territory;

“overseas payee company’” means a company —

(a) to which interest is paid or credited; and
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(b) which, in a corporation tax year, is not resident in the Falkland Islands and is not
carrying on business through a branch or agency in the Falkland Islands to which the
interest income is attributable.

“payer company” means a company Which —

(a) pays or credits interest to an overseas payee company; and

(b) is resident in the Falkland Islands or is carrying on a business through a branch or
agency in the Falkland Islands to which the interest is attributable;

“payment of interest” means a payment of interest paid or credited to an overseas payee
company by a payer company to which this section applies.

(2) This section applies if, in a corporation tax year, a payer company pays interest or credits
interest to an overseas payee company.

(3) This section does not apply if —
(a) the overseas payee company —
(i) is resident in a territory specified in Schedule Al and the interest income is not
attributable to a branch or agency in another territory through which the company is

carrying on a business; or

(ii) is carrying on a business through a branch or agency in a territory specified in
Schedule Al and the interest income is attributable to that branch or agency; and

(b) the overseas payee company or branch or agency of the overseas payee company is —
(i) the beneficial owner of the interest;
(i1) subject to tax on the interest income in the territory specified in Schedule A1; and
(iii) not involved in any arrangement the main purpose, or one of the main purposes,
of which is to obtain an advantage in relation to Falkland Islands tax for the overseas

payee company, the branch or agency or any other person.

(4) Subject to subsection (5), a payment of interest is charged to tax under this section at the
rate of 10% of the amount of the payment.

(5) Subsection (4) does not apply in relation to a payment of interest if the Commissioner
gives notice to the payer company that tax will not be charged on that payment.
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(6) Tax charged on a payment of interest must be —
(a) deducted from the gross amount of the payment by the payer company;
(b) credited by and recoverable from the payer company; and

(c) due and payable to the Commissioner by the payer company within 30 days after the
end of the month in which the payer company makes the payment of interest.

(7) The payer company must —

(a) submit, together with the amount of tax deducted under subsection (6), a return to the
Commissioner that specifies the following —

(i) the gross amount of the payment of interest;
(i) the date when the payment of interest was paid or credited;

(iii) the identity of the overseas payee company, by specifying at least the name and
registered address of the overseas payee company;

(iv) if the interest was paid to the overseas payee company, the account into which the
interest was paid;

(v) the amount of the tax deducted,;
(b) certify on the return that the return is correct; and

(c) send a copy of the return to the overseas payee company within one month of the date
referred to in paragraph (a)(ii).

(8) Part IX applies to and in relation to a payer company who makes a payment of interest
with the following modifications —

(a) an assessment to tax may be made on the payer company under sections 172, 173 and
174;

(b) the payer company may object under section 175 to the assessment;
(c) a notice may be served on the payer company under section 176(1);

(d) the payer company may appeal against the assessment to the Tax Appeal Tribunal
under section 181;
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(e) references in the Part to a return on income include references to a return made under
subsection (7); and

(F) any other necessary modifications.

(9) The overseas payee company (or any other person who is the beneficial owner of the
interest) is not entitled to recover any tax paid under this section from any person.”.

5. Section 114 amended (Demolition and abandonment costs)
(1) Insection 114(8) —

(@) insert in paragraph (b) “or within the further period that the Commissioner allows,” after
“that trade,”; and

(b) omit “the 3 year period referred to in paragraph (b) above” and replace it with “the period
referred to in paragraph (b)”.

(2) Insection 114(10), omit “the 3 immediately” and replace it with “the 10 immediately”.
6. Section 124A revoked and replaced (Restriction of writing down allowance by reference
to asset value in accounts)

Revoke section 124A and replace it with —

“124A. Restriction of writing down allowance by reference to asset value in accounts
(1) In this section —

“person’s accounts” means the accounts of a person or a connected person of the person;

“connected person” means a person who is connected with another person for the purpose
the other person’s business;

“temporary period” means the period, not exceeding 2 years, for which a person uses plant
or machinery in Falkland Islands in connection with the person’s business;

“Falkland Islands” includes controlled waters;

“ordinary reduction” means a reduction, made in accordance with an accounting
depreciation policy that accords with generally accepted accounting principles, as it would
operate without extraordinary upward revaluations in contemplation of the use of plant and
machinery in the Falkland Islands or extraordinary downward revaluations referable to a
period of use in the Falkland Islands;

“person” means a person Who is —

(a) carrying on a business in the Falkland Islands; or

Draft 2.8.19



Draft 2.8.19

(b) resident in the Falkland Islands.

(2) This section applies if a person claims a writing down allowance under this Chapter in
respect of plant or machinery that is —

(a) brought into the Falkland Islands in connection with the person’s business;
(b) in the Falkland Islands for a temporary period; and

(c) used by the person in circumstances in which it is reasonable to expect that the person
or a connected person of the person will use the plant or machinery outside the Falkland
Islands after the temporary period ends.

(3) A writing down allowance for a chargeable period must not exceed the ordinary
reduction in the value of the plant or machinery that is specified in the person’s accounts
attributable to the chargeable period and to the period of use of the plant or machinery in
connection with the person’s business in the Falkland Islands during the chargeable period.

(4) The Commissioner may direct that this section applies in relation to the plant and
machinery specified in the person’s accounts with the modifications specified by the
Commissioner in the direction (if any) if the Commissioner is not satisfied that —

(@) the treatment of the plant or machinery in the person’s accounts is in accordance with
accounting policies generally operated by the person and, if applicable, the connected
person;

(b) those accounting policies reflect generally accepted accounting practice; and
(b) the treatment of the plant or machinery in the accounts reflects ordinary reductions.

(5) The person or the connected person must comply with the Commissioner’s direction
made under subsection (4).

(6) If more than one chargeable period occurs in the person’s accounting period, the
reduction in value of plant or machinery used by the person in the Falkland Islands during the
accounting period is to be apportioned on a just and reasonable basis between those
chargeable periods.”.

7. Section 152 amended (Payments of interest)
In section 152, revoke subsection (6) and replace it with —

“(6) In the case of a contractor within the meaning of section 150(11), interest is allowable

as a deduction in accordance with this section only in so far as attributable (through just and
reasonable apportionment if necessary) to assets used in the Falkland Islands.”.
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8. Heading to Part VI, Chapter IV revoked and replaced (Miscellaneous costs and
expenses)
The heading to Part VI, Chapter 1V is revoked and replaced with—

“CHAPTER IV
MISCELLANEOUS COSTS AND EXPENSES”.

9. Section 155 amended (Finance costs: deductibility)
(1) Insection 155(2), omit paragraph (b) and replace it with —

“(b) one of the following applies —
(i) C has a special relationship with one or more of the parties to the transaction (“SR”);

(i1) it appears to the Commissioner that the financial transaction has a main purpose of
securing a tax advantage.”.

(2) Revoke section 155(2B).

(3) Revoke section 155(2C) and replace it with —
“(2C) If this section applies to a person who is referred to in section 150(11) as a contractor
for a person who carries on a ring-fence trade, finance charges are deductible in accordance
with this section only in so far as attributable (through just and reasonable apportionment if
necessary) to assets used in the Falkland Islands.”.

(4) Insection 155(3) —
(a) omit “Where” and replace it with “To the extent”;

(b) omit “above” (in each place it occurs); and

(c) omit “section 104 or section 152(3)” (in each place it occurs) and replace it with
“section 104, 152(3) or 152C”.

(5) Revoke section 155(4) and replace it with —
“(4) If C enters into a financial transaction under which the finance charges may exceed
£50,000 in an accounting period, and to which subsection (2A) applies or may apply, C must,
in writing, notify the Commissioner that C has entered into the financial transaction no later
than 20 business days after doing so.”.

(6) Revoke section 155(6) and replace it with —

“(6) This section applies to a company carrying on a ring-fence trade.”.
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(7) Revoke section 155(7) and replace it with —
“(7) In this section —

“finance charge” has the same meaning as in the definition of “finance charge” in section
155A but without the exclusion of the matters referred to in paragraph (c) of that definition;

“financial transaction” means a transaction under which a finance charge is to be or may be
incurred;

“securities” includes securities not creating or evidencing a charge on assets, and interest
paid by a company on money advanced without the issue of a security for the advance, or
other consideration given by a company for the use of money so advanced, shall be treated as
if paid or given in respect of a security issued for the advance by the company;

“special relationship” means a relationship as a result of which C and SR are not dealing, or
may not be dealing, at arm’s length.

(7A) A direction given by the Commissioner under subsection (2A) may be —
(a) specific;
(b) general;
(c) conditional; or
(d) absolute.

(7B) The Commissioner may publish guidance on the criteria that the Commissioner must
consider in determining whether or not to give a direction under subsection (2A) .”.

10. New sections 155A to 155G
After section 155, insert —

“155A. Finance charges restriction: interpretation
In this section and sections 155B to 155F —

“de minimis allowance” has the meaning it has in section 155D;
“finance charges” —
(a) means any of the following —
(1) interest expenses on debt;

(i) costs economically equivalent to interest;
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(iii) expenses and losses incurred in connection with raising finance;
(b) includes the following —
(1) payments under profit participating loans;
(if) imputed interest on instruments such as convertible bonds and zero coupon bonds;

(iii) alternative finance returns payable under alternative financing arrangements,
such as Islamic finance;

(iv) the finance cost element of finance lease payments or other arrangements
accounted for as a financial liability;

(v) capitalised interest;

(vi) amounts measured by reference to a funding return under transfer pricing rules
where applicable;

(vii) notional interest amounts under derivative instruments or hedging arrangements
related to an entity’s borrowings;

(viii) guarantee fees for financing arrangements, arrangement fees and similar costs
related to the borrowing of funds;

(ix) fees for letters of credit or other financial guarantees in respect of
decommissioning liabilities;

(x) gains and losses from derivatives which hedge risks associated with the
company’s finance; and

(c) does not include the following —
(i) foreign exchange gains and losses;
(i1) impairment losses and their reversal;
(iii) gains and losses from derivatives which hedge risks arising in the ordinary course
of a trade where the contract was entered into wholly for reasons unrelated to the

capital structure of the company or its group;

“finance charges restriction” means the rules on restriction and reactivation of finance
charges specified in sections 155C to 155F;

“finance charges restriction return” has the meaning it has in section 155E;
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“net finance charges” means, in relation a company’s accounting period, the higher of the
following amounts —

(a) the amount of the company’s finance charges that would be deductible before
application of the finance charges restriction less the amount of the company’s taxable
income earned from finance charges;

(b) zero;

“net finance charges allowance” has the meaning it has in section 155C(2);

“tax-EBITDA” means, in relation to a company’s accounting period, the chargeable income
(if any) of the company for the accounting period after excluding —

(a) capital gains and allowable losses under Part VI, Chapter II;

(b) deductions for finance charges and any taxable income from finance charges;

(c) depreciation allowances or charges under Part V, Chapter II;

(d) loss relief under Part V, Chapter I11; and

(e) group relief under Part V, Chapter IV.
155B. Commissioner has power to publish guidance and give directions
(1) The Commissioner may publish guidance, or give directions, for the purpose of ensuring
that the finance charges restriction operates on a just and reasonable basis.
(2) Notwithstanding the definitions of “finance charges” and “tax-EBITDA” in section
155A, the Commissioner may exercise the power under subsection (1) to publish guidance or
give directions about whether particular classes of amounts are, or are not, finance charges or

tax-EBITDA.

155C. Finance charges restriction
(1) This section —

(a) applies to a company carrying on a ring-fence trade; and
(b) provides for —

(i) disallowing certain amounts that a company would, apart from this section, be
entitled to bring into account for the purposes of corporation tax in respect of finance
charges; and

(ii) allowing certain amounts disallowed under this section in previous accounting
periods to be brought into account in later accounting periods.

10
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(2) The net finance charges allowance, in respect of a company’s accounting period, is the
higher of the following —

(a) 30% of the company’s tax-EBITDA,;
(b) the company’s de minimis allowance.

(3) A company is subject to a disallowance under this section if, in an accounting period, the
company’s net finance charges before application of the finance charges restriction exceed
the company’s net finance charges allowance.

(4) The disallowance applies to a company’s finance charges that would be deductible
before application of the finance charges restriction in an amount equal to the excess referred
to in subsection (3).

(5) An amount previously disallowed under subsections (3) and (4) may be subsequently
reactivated and brought into account by a company as a deduction in an accounting period
that ends within 5 years after the end of the accounting period referred to in subsection (3), if
and to the extent that —

(a) in the subsequent accounting period the company’s net finance charges are less than
30% of the company’s tax-EBITDA; and

(b) the amount previously disallowed has not previously been reactivated.

155D. Finance charges restriction: de minimis allowance
(1) There is a de minimis allowance.

(2) The maximum value of a de minimis allowance that may be allocated for a company’s
accounting period is —

(a) £500,000; or

(b) if a company’s accounting period is less than 12 months, £500,000 reduced pro rata.
(3) To the extent that the de minimis allowance is allocated for a company’s accounting
period, the de minimis allowance of the company is not available for any other company that
is, at any time in an accounting period, connected to the first company.
(4) For connected companies, the following applies —

(a) the companies must agree how the maximum de minimis allowance of £500,00 is to

be allocated between them and each company must specify how the allowance is
allocated between the companies in its finance charges restriction return;

11
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(b) if the accounting periods of the connected companies begin or end on different days,
each company must adjust its allocation of the allowance agreed to under paragraph (a) as
IS just and reasonable.

(5) The Commissioner may, by notice, direct what the value of the de minimis allowance is
for a company (which may be nil) if —

(a) the company has been allocated a de minimis allowance that exceeds the maximum
value specified in subsection (2);

(b) the allocation of the de minimis allowance for the company or companies connected
to the company is not clearly indicated on the company’s finance charges restriction
return;

(c) the company and companies connected to the company appear not to have been able
to agree how to allocate the de minimis allowance between them; or

(d) the accounting periods of the company and companies connected to the company
begin or end on different days and the company or a company connected to the company
has not adjusted its allocation of the de minimus allowance agreed between the connected
companies as is just and reasonable.

155E. Finance charges restriction: administration
(1) This section does not apply to a company that —

(a) does not have net finance charges greater than £500,000 in an accounting period
relevant to the corporation tax year; and

(b) is not connected with another company within the charge to corporation tax in an
accounting period relevant to a corporation tax year.

(2) A company that is within the charge to corporation tax must deliver to the Commissioner
a finance charges restriction return for each corporation tax year.

(3) The finance charges restriction return —
(a) must be in the form prescribed by the Commissioner;

(b) forms part of the company’s return the company delivers to the Commissioner under
section 30 for the corporation tax year the finance charges restriction form relates to; and

(c) must contain the following information —

(i) whether and to what extent an amount of de minimis allowance has been allocated
to the company for an accounting period,;

12
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(i) details of any companies connected with the company that are within the charge
to corporation tax, and the extent to which those companies have been allocated an
amount of de minimis allowance;

(iii) for each of the company’s accounting periods that is relevant to the corporation
tax year, calculation of the following for the company —

(A) tax-EBITDA;

(B) finance charges that would be deductible before application of the finance
charges restriction;

(C) company’s taxable income from finance charges;

(D) net finance charges;

(E) net finance charges allowance;

(F) finance charges disallowed or reactivated under section 155C; and

(G) amounts disallowed under section 155C for previous accounting periods and
not yet reactivated.

(4) The Commissioner may, by notice, request a company to provide to the Commissioner
information or copies of documents for assessing the compliance of the company and
companies connected with the company with the finance charges restriction. The company
must comply with the request as soon as practicable after receiving the request.

(5) The information or documents the Commissioner may request under subsection (4)
include details of —

(a) the company’s financing and hedging arrangements;
(b) counterparties to the financing and hedging arrangements; and

(c) the commercial and tax purposes for entering into the financing or hedging
arrangements.

(6) The Commissioner may amend a company’s return delivered under section 30 to the
extent the Commissioner considers necessary if —

(@) the company’s finance charges restriction return omits information or contains
incomplete or incorrect information or a miscalculation relating to the finance charges
restriction; or

13
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(b) the company fails to provide information or documents requested by the
Commissioner under subsection (4).

(7) If the Commissioner amends a company’s return under subsection (6), the Commissioner
must give written notice to the company of the amendment.

(8) If a company fails to deliver a finance charges restriction return to the Commissioner,
section 33 applies as if the reference in that section to a company’s accounts for an
accounting period were a reference to the company’s finance charges restriction return.

155F. Finance charges restriction: anti-avoidance
(1) In this section —

“tax advantage” includes —
(a) additional finance charges being brought into account;
(b) a reduction in amounts disallowed under section 155C,
(c) additional amounts being reactivated under section 155C;
(d) a company or a connected company obtaining a greater de minimis allowance; and

(e) amounts that are taken into account for the purposes of corporation tax in respect of
finance charges earlier or later than they would otherwise be taken into account.

(2) If the Commissioner is satisfied on reasonable grounds that arrangements exist that have
as their main purpose, or one of their main purposes, to obtain a tax advantage for or in
relation to a company or connected companies, the Commissioner may make the
adjustments, as are just and reasonable, to reduce or negate the effect of those arrangements.

155G. Capitalised borrowing costs
(1) This section applies —

(a) subject to the provisions of this Ordinance that impose tax on or provide relief from
taxation for an expense or income referred to in this section; and

(b) if the following apply —
(i) a company carries on a ring-fence trade;
(i1) generally accepted accounting practice allows a credit or debit in connection with
the company’s borrowing for an accounting period to be treated in the company’s

accounts as an amount brought into account for determining the value of a fixed
capital asset or project.

14
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(2) Despite the accounting practice referred to in subsection (1)(b)(ii), the credit or debit
must be brought into account as an expense or income for the accounting period in which it is
given in the same way as if it were a credit or debit which is brought into account in
determining the company’s profit or loss for that period in accordance with generally
accepted accounting practice.

(3) If adebit is brought into account under subsection (2) —

(a) no expense may be brought into account in respect of the writing down of so much of
the value of the asset or project as is attributable to that debit; and

(b) no expense may be brought into account in respect of so much of an amortisation or
depreciation that represents a writing off of the interest component of the asset or
project.”.

11. Schedule Al revoked and replaced
Schedule Al is revoked and replaced with —

“SCHEDULE Al
section 34A(3)
TERRITORIES
A
Afghanistan Algeria Angola
Argentina Armenia Aruba
Australia Austria Azerbaijan
B
Bangladesh Barbados Belarus
Belgium Belize Benin
Bolivia Botswana Brazil
Brunei Burundi
C
Cameroon Canada China
Colombia Croatia Cuba
Czech Republic
D
Democratic Republic of the Denmark Dominican Republic
Congo
15
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E
Ecuador
F

Faroe Islands
France

G

Gabon
Ghana

H
Honduras
I

Iceland
Iran
Ivory Coast
J
Jamaica
K

Kenya

L
Lesotho
M
Malawi
Mexico
N
Namibia
Nigeria

P
Pakistan

Peru

Egypt

Fiji

Gambia

Greece

India

Israel

Japan

Libya

Malaysia

Monaco

Netherlands

Norway

Panama

Philippines
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El Salvador

Finland

Germany

Guyana

Indonesia

Italy

Luxembourg

Malta

Morocco

New Zealand

Papua New Guinea

Poland
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Portugal Puerto Rico

R

Republic of Korea Russia

S

Saudi Arabia Senegal Sierra Leone
Slovakia Slovenia Solomon Islands
South Africa Spain Sri Lanka
Swaziland Sweden

"

Tanzania Thailand Trinidad and Tobago
Tunisia Turkey

U

Uganda Ukraine United Kingdom
United States of America Uruguay

\Y

Venezuela Vietnam

Z

Zambia Zimbabwe”.

OBJECTS AND REASONS

This Bill amends the Taxes Ordinance 1997 to provide for tax deductions, allowances and
charges relating to corporations tax, depreciation, finance costs and interest charges, and to
extend relief in relation to decommissioning expenses, arising in relation to petroleum and other
business activities in a manner that maintains the balance between having profitability and
benefit from exploration and development within the Falkland Islands and being sufficiently
internationally competitive to attract investment.

Clause 1 specifies the short title of the Ordinance.
Clause 2 specifies that the Ordinance commences retrospectively on 1 January 2019.
Clause 3 provides that the Ordinance amends the Taxes Ordinance 1997.

Clause 4 revokes section 34A and replaces is with new section 34A which —
17
Draft 2.8.19



Draft 2.8.19

(a) provides that payments or credits of interest made in a corporation tax year by a company
resident or carrying on business in the Falkland Islands through a branch or agency which is
resident in the Falkland Islands to another company which, in that corporation tax year, is not
resident in the Falkland Islands and not carrying on business through a branch or agency in
the Falkland Islands are taxed at 10% of the amount of interest paid or credited; and

(b) provides that the section does not apply if —

(i) the company to whom the interest is paid or credited is a resident in a territory listed in
Schedule Al and the interest income is not attributable to a branch or agency in another
territory through which the company is carrying on a business;

(i) the company to which the interest is paid or credited is carrying on a business through
a branch or agency in a territory specified in Schedule Al and the interest income is
attributable to that branch; and

(iii) the company, or the branch or agency of the company, to which the interest is paid or
credited is the beneficial owner of the interest, is subject to tax on the interest income in a
territory specified in Schedule Al and is not involved in any arrangement the main
purpose, or one of the main purposes, of which is to obtain an advantage in relation to
Falkland Islands tax for a person; and

(c) updates the administrative machinery for collecting the tax on the interest and the anti-
avoidance provisions.

Clause 5 amends section 114 to —

(a) enable the Commissioner to extend the period after a ring-fence trader ceases to carry on
the ring-fence trade within which the former ring-fence trader may incur expenditure relating
to demolition or abandonment of machinery or plant; and

(b) extending the period for which an allowance for demolition or abandonment can apply to
10 preceding chargeable periods.

Clause 6 revokes section 124A and replaces it with new section 124A to apply a writing down
allowance calculated in accordance with generally accepted accounting principles if a person
brings plant or machinery into the Falkland Islands, uses the plant or machinery in connection
with the person’s business temporarily for a period not exceeding 2 years and it is reasonable to
expect that the person or a person connected with the person will use the plant or machinery in a
place outside the Falkland Islands after the temporary period ends. New section 124A applies to
ring-fenced trades and non ring-fenced businesses.

Clause 7 amends section 152(6) by removing references to calculating interest expenses net of
interest received.
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Clause 8 revokes and replaces the heading to Chapter IV to correctly indicate the content of the
Chapter.

Clause 9 amends section 155 to prevent a taxpayer involved in a ring-fence trade claiming
excessive deductions for financing charges by—

(a) providing that finance charges are not deductible in ascertaining the income of a company
carrying on a ring-fence trade, unless directed by the Commissioner, if either the company
has a special relationship with one or more of the parties to the transaction or it appears to the
Commissioner that the financial transaction has a main purpose of securing a tax advantage;

(b) removing references to calculating finance charges net of finance charges received;

(c) providing for the relationship between section 155 and sections 104, 152(3) and 155C by
giving priority to section 155; and

(d) providing that, if a company carrying on a ring-fence trade enters into a financial
transaction under which the finance charges may exceed £50,000 in an accounting period and
to which section 155(2A) applies or may apply, the company must notify the Commission
that the company has entered into the transaction within 20 business days of doing so.

Clause 10 inserts after section 155 the following new sections dealing with a finance charges
restriction for the deduction by a company or a group of companies of interest expenses and
related costs and losses incurred in connection with raising finance —

Section 155A, which sets out definitions of expressions used in sections 155B to 155F;

Section 155B, which sets out the Commissioner’s power to publish guidance or give
directions for the purposes of the operation of the finance charges restriction;

Section 155C, which describes the amount of finance charges that may be disallowed or
allowed before application of the finance charges restriction and being brought into account
in an accounting period by —

(a) comparing a company’s net finance charges with its net finance charges allowance
and denying deductions for any excess finance charges;

(b) allowing companies to bring into account previously disallowed amounts as a
deduction if, within 5 years, they have excess taxable EBITDA relative to their net
finance charges (to allow flexibility recognising net finance charges and EBITDA can be
volatile over time);

Section 155D, which provides for a de minimis allowance by —

(a) setting out the de minimis allowance that may be allocated for a company’s
accounting period is £500,000 or, if the accounting period is less than 12 months,

19
Draft 2.8.19



Draft 2.8.19

£500,00 reduced pro rata (with the effect that companies with lower amounts of net
finance charges are not subject to the finance charges restriction);

(b) providing that the de minimis allowance allocated to a company is not available for
any other connected company; and

(c) providing how the de minimus allowance is allocated between connected companies;

Section 155E, which sets out the requirement for making a finance charges restriction return
for each corporation tax year and provide certain powers for the Commissioner to obtain
other information and documents;

Section 155F, which sets out the provisions for counteracting arrangements to obtain a tax
advantage by a company or connected companies relating to the finance charges restriction;

Clause 10 also inserts section 155G, which deals with the situation if a company carried on a
ring-fence trade and generally accepted accounting practice allows a credit or debit for an
accounting period in connection with the company’s borrowing to be treated in the company’s
accounts as an amount brought into account in determining the value of a fixed capital asset or
project. The debit or credit is to be brought into account as if it were an expense or income
within the company’s profit or loss for the period, and not through writing down or on writing
off the value of the asset or project.

Clause 11 revokes and replaces Schedule Al to update the list of not low tax Territories referred
to in section 34A(3).
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