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1. Recommendations
Honourable Members are recommended to approve:

(@) approve the Taxes (Amendment) Bill 2019 and instruct the Attorney General to progress
the legislation by publishing the Bill in the Gazette, thereby beginning the legislative
process as its first reading

(b) authorise the Attorney General to correct any typographical and minor drafting errors
found in the legislation prior to publication in the Gazette.

2. Additional Budgetary Implications
2.1 None

3. Executive Summary

3.1 The Bill provides for :-




3.2

() The introduction from 1% January 2019 of specific legislation for depreciation
allowances in respect of assets that are acquired via a hire purchase
arrangement.

(i) The repeal of S152A Taxes Ordinance 1997 (TO) introduced in 2015 which
disallows tax relief for intercompany lease payments for assets used in a ring
fenced trade® and the substitution of new sections providing for a hire cap
arrangement. The hire cap arrangement restricts the amount of tax relief by
reference to the cost of the asset, where the asset has a cost in excess of £2m, is
operated in the Falkland Islands for more than 30 days in a 12 month period and
is used in a ring fenced trade. The new provisions to be effective from 1%
October 2015.

The Bill is proposed following the oil public consultation undertaken in 2018

4. Background

4.1

4.2

4.3

The Islands Plan [2018 - 2022] vision is to “remove barriers to growth and play an
active role in driving the economy forward, encouraging local and international
investment”. The Island Plan specifically states that existing tax policy is reviewed “to
ensure that they are clear, consistent and encourage investment”. Specifically in respect
to hydrocarbons the Plan commits to creating “attractive conditions to facilitate external
investment for existing and new hydrocarbons projects”.

As detailed in Exco paper 121/18 paragraph 5.2, currently the TO does not include any
specific provisions for assets acquired under hire purchase arrangements. Historically
there have not been many assets that have been acquired by this method of financing,
however it is anticipated that this will change in the future, particularly if the Sea Lion
project is sanctioned. The introduction of this legislation will provide certainty and
clarity on how tax relief is granted on assets acquired via hire purchase arrangements
which will support external investment.

In 2015 tax legislation was introduced that prevented any tax relief for intercompany
leasing costs. The introduction of this legislation was not consulted upon and came as
surprise to the companies that were undertaking exploration activity in the Sea Lion
basin. It was therefore an unanticipated additional cost of undertaking the activity
within the Falkland Islands. Following representations from the oil industry and the
responses from the consultation exercise the 2015 legislation is to be repealed and
replaced by the hire cap legislation that will apply retrospectively from 1% October
2015.

5. Options and Reasons for Recommending Relevant Option

5.1

It is recommended that the draft Taxes (Amendment) Bill 2019 is approved and
published in the Gazette with the intention that it be considered by the Legislative
Assembly on 25™ July 2019 to incorporate the changes to the Taxes Ordinance 1997.

1 A Ring Fenced Trade relates to oil and gas exploration. S150 TO 1997 provides the statutory definition of a
ring fenced trade.
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5.2

6.

6.1

6.2

6.3

7.1

7.2

8.1

9.

9.1

10.

There is a theoretical action of doing nothing, but this would not support the Island
Plans objective of a clear tax policy given a consultation exercise has been undertaken.
A do nothing option would also not support the facilitation of external investment.

Resource Implications

Financial Implications

During the 2015 oil exploration programme some taxpayers had entered into intergroup
lease arrangements prior to S152A TO coming into force. The corporate tax
assessments for these companies were raised in accordance with the enacted legislation,
i.e. disallowing the intergroup lease charges. The amount of tax assessed under S152A
TO was £1.5m. Following the revision of the legislation as per the attached Taxes
(Amendment) Bill 2019 the amount of tax to collect will be reduced to £716k.

Human Resource Implications
None

Other Resource Implications
None

Legal Implications

As detailed in section 4.3 the hire cap provisions are to be introduced retrospectively to
replace the legislation that was introduced in October 2015. If this were not be enacted
with effect from 1% October 2015 taxpayers would proceed with tribunal hearings that
are currently stayed on the basis the original legislation will be repealed and replaced
with the drafted legislation .

The hire cap legislation is to be effective from 1% January 2019 since the provisions have
been consulted upon with interested parties and the provisions provide certainty for the
tax payer the retrospective nature of the enactment will not have any negative impact on
taxpayers.

Environmental & Sustainability Implications
None

Significant Risks
None

Consultation

10.1 As detailed in Exco paper 121/18 early drafts of both the hire cap and hire purchase

11.

legislation have been consulted upon during 2018. Members of the Legislative
Assembly have been consulted.

Communication



11.1 The results of the 2018 consultation was published on the Government taxation
website. Once the Bill has been enacted the legislative database website will be
updated.
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Taxes (Amendment) Bill 2019
(No: of 2019)
ARRANGEMENT OF PROVISIONS
Clause

Title

Commencement

Amendment of Taxes Ordinance 1997

Section 106 amended (Interpretation for purposes of Chapter II)
New section 106B (Machinery and plant on hire purchase)
Section 113 amended (The disposal value)

Section 114 amended (Demolition and abandonment costs)
Section 152A revoked and replaced

ONoGa~WNE

152B. Circumstances in which restriction on hire of relevant assets under section 152C
applies

152C. Restriction on hire of relevant assets

152D. Hire cap percentages for relevant assets

152E.  Meaning of relevant asset

152F.  Hire of relevant assets: anti-avoidance

152G. Hire of relevant assets: administration

9. Transitional matter: restriction on hire of relevant assets
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TAXES (AMENDMENT) BILL 2019

(No: of 2019)

(assented to: 2019)
(commencement: in accordance with section 2)
(published: 2019)
A BILL
for

AN ORDINANCE
To amend the Taxes Ordinance 1997.
BE IT ENACTED by the Legislature of the Falkland Islands —

1. Title
This Ordinance is the Taxes (Amendment) Ordinance 2019.

2. Commencement
(1) This Ordinance, except section 8, is deemed to have come into force on 1 January 2019.

(2) Section 8 of this Ordinance is deemed to have come into force on 1 October 2015.

3. Amendment of Taxes Ordinance 1997
This Ordinance amends the Taxes Ordinance 1997.

4. Section 106 amended (Interpretation for purposes of Chapter I1)
(1) Insection 106(3)(d) and (e), omit “trade” and substitute “business”.

(2) In section 106, insert after subsection (3) —

“(3A) A reference in this Chapter to expenditure for acquiring machinery, plant or another
asset to which section 112, 116 or 117 applies —

(a) is a reference to the amount of capital expenditure —

(i) which the person, who (subject to sections 121 and 122) claims the depreciation
allowance, spends on the provision of the machinery, plant or other asset; and

(if) by which that person becomes the owner of the machinery, plant or other asset;
and

(b) if the reference is a reference to an amount of capital expenditure spent on the
provision of a building, car park, hard standing or renewable energy technology
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(including the technology’s system components), does not include a reference to the cost
or value of the land on which the building, car park, hard standing or renewable energy
technology is built.”.

(3) In section 106(4), omit the definition of “expenditure”.

5. New section 106B (Machinery and plant on hire purchase)
Insert after section 106A —

“106B. Machinery and plant on hire purchase
(1) In this section —

“contract”™—

(@) includes one or more contracts between the same persons which together constitute a
single arrangement or part of a single arrangement between those same persons; and

(b) does not include a contract between connected persons;
“machinery or plant” includes a vehicle and a ship;

“person” means a person carrying on a business who incurs capital expenditure on the
provision of machinery or plant for the purposes of the business.

(2) This section applies if a person incurs capital expenditure on the provision of machinery
or plant under a contract that —

(@) transfers substantially all the risks and rewards incidental to ownership of the
machinery or plant to the person; and

(b) provides that the person will or may become the owner of the machinery or plant on
the performance of the contract.

(3) The machinery or plant is to be treated as if it were owned by the person (and not by any
other person) while the person is entitled to the benefit of the contract to the extent that the
benefit of the contract relates to the machinery or plant.

(4) All capital expenditure to be incurred under the contract in respect of the machinery or
plant after the machinery or plant is brought into use for the purposes of the person’s
business is to be treated as if it were expenditure the person incurs at the time the machinery
or plant is brought into use.
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(5) If the person ceases to be entitled to the benefit of the contract to the extent that the
benefit of the contract relates to the machinery or plant without in fact becoming the owner
of the machinery or plant, the machinery or plant is to be treated as ceasing to belong to the
person at the time the person ceases to be entitled to the benefit of the contract.

(6) Subject to subsection (8), if the person ceases to be entitled to the benefit of the contract
after the machinery or plant was brought into use for the purposes of the person’s business,
the disposal value of the machinery or plant is taken to be an amount equal to the sum of —

(a) the capital sums or other money’s worth that the person receives or is entitled to
receive by way of consideration, compensation, damages or insurance money in respect
of his rights under the contract, or in respect of the machinery or plant; and

(b) so much of the capital expenditure that the person did not in fact incur.

(7) Subject to subsection (8), if the person ceases to be entitled to the benefit of the contract
before the machinery or plant was brought into use for the purposes of the person’s business,
the disposal value of the machinery or plant is taken to be an amount equal to the capital
sums or other money’s worth that the person receives or is entitled to receive by way of
consideration, compensation, damages or insurance money in respect of the person’s rights
under the contract, or in respect of the machinery or plant.

(8) If the disposal value of the machinery or plant referred to in subsection (6) or (7) is less
than the total amount that would be received by the person for the machinery or plant if the
person were owner of the machinery or plant and had sold the machinery or plant in the open
market or otherwise at arm’s length, the disposal value is to be taken to be the total amount
that would have been received if the machinery or plant were sold by the person as the owner
in the open market.”.

6. Section 113 amended (The disposal value)
(1) Insection 113(1) —

(a) insert “(1A) and” before “(2)”; and

(b) omit “the following provisions of this section” and replace it with “section 106B or this
section”.

(2) Insection 113, insert after subsection (1) —

“(1A) If, in the application of a provision of this section in relation to the relevant event, an
inconsistency arises between the provision and section 106B, section 106B prevails.”.

(3) Insection 113(2), insert “or treated under this Chapter as incurred” after “incurred”.

7. Section 114 amended (Demolition and abandonment costs)
In section 114(1) omit “112” and replace it with “106B, 112”.
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8. Section 152A revoked and replaced
(1) Revoke section 152A and replace it with —

“152B. Circumstances in which restriction on hire of relevant assets under section
152C applies
(1) Section 152C applies to a company which carries on a ring fence trade if —

(a) the company makes or is to make one or more payments under a lease of a relevant
asset, or part of a relevant asset, for the purposes of its ring fence trade; and

(b) any of the following applies —
(i) the lessor is an associated person of a contractor;

(ii) the lessor is a person who is connected with the company, or was connected with
the company when the lease was imposed;

(iii) the Commissioner notifies the company that the Commissioner considers that the
lease is made in connection with arrangements with a main purpose of securing a tax
advantage.

(2) For the purposes of subsection (1), a person is a contractor if the person carries out any
of the following activities for the company —

(a) exploration or exploitation activities in, or in connection with, providing, operating or
using a relevant asset in a relevant offshore service;

(b) any other activity in, or in connection with, providing a relevant offshore service.

(3) For the purposes of subsection (1)(b)(i), a person is an associated person of a contractor
if the person —

(@) is or has been connected with the contractor;

(b) acts, has acted or is to act together with the contractor to provide a service; or

(c) is connected with a person specified in paragraph (a) or (b).
(4) For the purposes of subsection (3), a person does not act together with a contractor to
provide a service to a person by reason only of leasing an asset that is provided, operated or
used in the service.
(5) For the purposes of this section, a person who is a trustee or agent of another person, acts
in a conduit arrangement with another person or acts directly or indirectly for and on behalf

of another person in any other way is to be treated as if the person were connected with the
other person.
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(6) In this section —

“conduit arrangement” means an arrangement under which a person receives, directly or
indirectly, a payment in respect of a relevant asset used in connection with a ring fence trade
and pays, directly or indirectly, the whole or a part of the payment to another person;

“exploration or exploitation activities” does not include petroleum extraction activities or
activities consisting of the acquisition, enjoyment or exploitation of petroleum rights;

“provide a relevant offshore service” means provide, operate or use a relevant asset in, or in
connection with, carrying on exploration or exploitation activities in controlled waters;

“relevant asset” has the meaning given to it in section 152E;
“tax advantage” means —
(@) a relief from tax or increased relief from tax;
(b) a repayment of tax or increased repayment of tax;
(c) the avoidance or reduction of a charge to tax or an assessment to tax; or
(d) the avoidance of a possible assessment to tax.
152C. Restriction on hire of relevant assets
(1) The total amount that may be brought into account in respect of the payments for the
purposes of calculating the company’s ring fence income in an accounting period is limited

to the hire cap.

(2) The “hire cap” is an amount equal to the relevant percentage of TC for the accounting
period, subject to subsection (3).

(3) If payments in relation to which subsection (1) applies are also made, or to be made, by
one or more other companies in respect of a relevant asset or part of a relevant asset, the
“hire cap” is to be such proportion of the amount mentioned in subsection (2) as is just and
reasonable, having regard (in particular) to the amounts of the payments made, or to be made,
by each company.

(4) In subsection (2), subject to subsection (6), “relevant percentage” means —

URFT/TD x PRA, where —

URFT is the number of days in the accounting period that the relevant asset is provided,
operated or used for the purposes of the company’s ring fence trade;

TD is the number of days in the accounting period; and
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PRA is the percentage appropriate for the relevant asset pursuant to section 152D.

(5) Accordingly, the relevant percentage is zero if the relevant asset is not provided,
operated or used in the accounting period.

(6) If the accounting period is less than 12 months, the relevant percentage is to be
proportionally reduced.

(7) Insubsection (2), TC is OC + CE.

(8) Unless subsection (10) applies, and subject to subsections (11) and (12), OC is the sum
of —

(a) any consideration given for the acquisition of the relevant asset or part when it was
first acquired by an lessor associated person; and

(b) any expenses incurred by a lessor associated person in connection with that
acquisition (other than the costs of financing the acquisition).

(9) Subsection (10) applies if the relevant asset or part—

(@) is leased by a lessor associated person from a person who is not a lessor associated
person; and

(b) has never been owned by a lessor associated person.
(10) Subject to subsections (11) and (12), OC is the sum of —

(a) the consideration that is reasonable to suppose would have been given for the
acquisition of the relevant asset or part, if it had been acquired by a lessor associated
person by way of a bargain at arm’s length at the time it was first leased as mentioned in
subsection (9)(a); and

(b) the expenses (other than the costs of financing the acquisition) that it is reasonable to
suppose would have been incurred by a lessor associated person in connection with such
an acquisition.,

(11) If the relevant asset or part was first acquired by a lessor associated person, or (as the
case may be) first leased as mentioned in subsection (9)(a), before the beginning of the
accounting period, OC does not include any part of the consideration mentioned in
subsection (8)(a) or (as the case may be) (10)(a) that it is reasonable to attribute to anything
that no longer forms part of the relevant asset or part at the beginning of the accounting
period.
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(12) If the relevant asset or part was first acquired by a lessor associated person, or (as the
case may be) first leased as mentioned in subsection (9)(a), in the accounting period, OC for
the accounting period is —

OC x ((D-DBA)/D), where —

D is the total number of days in the accounting period;

DBA is the number of days in the accounting period before the day on which the
relevant asset or part was first acquired or first leased; and

OC is the amount given by subsection (8) or (as the case may be) (10).
(13) Subject to subsections (14) and (15), CE is capital expenditure on the relevant asset or
part (other than capital expenditure in respect of its acquisition or the acquisition of a lease of

it) incurred by a lessor associated person —

(a) after it was first acquired by a lessor associated person or (as the case may be) was
first leased as mentioned in subsection (10)(a); and

(b) before the end of the accounting period.
(14) CE does not include any capital expenditure mentioned in subsection (13) that is —
(a) incurred before the beginning of the accounting period; and

(b) not reflected in the state or nature of the relevant asset or part at the beginning of the
accounting period.

(15) If any capital expenditure mentioned in subsection (13) is incurred on a day in the
accounting period, the amount of CE for the accounting period in respect of that capital
expenditure is —

CEA x ((D-DBI)/D), where —

D is the total number of days in the accounting period;

DBI is the number of days in the accounting period before the day on which that
capital expenditure is incurred; and

CEA is the amount of that capital expenditure.
(16) For the purposes of this section —

(a) a lease is (in relation to an asset) an agreement or arrangement under which payments
are made for the use of or otherwise in respect of the asset;
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(b) a lease includes an agreement or arrangement under which the payments (or any of
them) represent instalments of a purchase price or payments towards it; and

(c) notwithstanding paragraphs (a) and (b), an agreement or arrangement to which section
106B(2) applies shall not be treated as a lease unless the Commissioner gives a
notification under section 152B(1)(b)(iii).

(17) In this section —

“relevant asset” has the meaning given to it in section 152E;

“lessor” means lessor under a lease referred to in this section;

“lessor associated person” means —
(@) the lessor;
(b) a person who is or has been connected with the lessor; or
(c) a person who is connected with a person referred to in paragraph (b), or acting
together with the lessor or a person referred to in paragraph (b) in relation to the lease of
a relevant asset.

[UK Corporation Tax Act 2010 s.285A(2)-(4), s. 356N(2)-(15), 5.868(2),(3)]

152D. Hire cap percentages for relevant assets
(1) Subject to subsection (2), the percentage appropriate for a relevant asset is 7.5%.

(2) If the Commissioner is satisfied that increasing the percentage appropriate for a relevant
asset to a percentage more than 7.5% would be just and reasonable having regard to the
economic characteristics of a relevant asset, the Commissioner may, by notice in writing to
the company making payments under the lease of the relevant asset, increase the percentage
appropriate for the relevant asset.

(3) In subsection (2), reference to the Commissioner having regard to the economic
characteristics of a relevant asset includes reference to the Commissioner having regard to
the useful life of the relevant asset when it was first constructed.

152E. Meaning of relevant asset
(1) Subject to subsections (4) and (5), in sections 152B, 152C and 152D, “relevant asset”
means an asset which is of the requisite value.

(2) A reference to an asset in subsection (1) is a reference to an asset (including a ship or
other vessel) that —

Draft 07 June 2019



Draft 070619
ExCo Paper

(a) can be moved from place to place (whether or not under its own power) without major
dismantling or modification;

(b) can be used in connection with a ring fence trade; and

(c) is or will be provided, operated or used in controlled waters for 30 days or more in
aggregate within a continuous 12 month period.

(3) An asset is of the requisite value if its market value is £2,000,000 or more.
(4) The Governor may, by rules, modify the meaning of relevant asset and requisite value.
(5) Rules made under subsection (4) may —

(a) amend this section;

(b) make different provision for different cases or different purposes; and

(c) make incidental, consequential, supplementary, transitional or saving provisions.
[UK Corporation Tax Act 2010 s.356LA(2)(a), (7)-(9), s.356N(1), s.3456NA(2)]
152F. Hire of relevant assets: anti-avoidance
(1) If a person enters into an arrangement the main purpose or one of the main purposes of
which is to secure that section 152C(1) does not apply in relation to one or more payments to
any extent, that subsection applies in relation to the payments to the extent that it would not

otherwise do so.

(2) In subsection (1), “arrangement” includes any agreement, understanding, scheme,
transaction or series of transactions (whether or not legally enforceable).

[UK Corporation Tax Act 2010, s.285A(8), (9)]
152G. Hire of relevant assets: administration
(1) A company which leases a relevant asset must include as part of the company’s return
and accounts the company delivers to the Commissioner under section 30 —
(a) an explanation of whether section 152C applies to the lease; and
(b) if section 152C applies to the lease —
(i) a calculation of the amount of the restrictions applying under that section (which

must be based on the company’s determination of the value of TC, as defined in
section 152C(7)); and
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(i) supporting evidence for the calculation of the amount of the restrictions applying
and the basis of any estimates used in doing so.

(2) For the purpose of assessing a company’s compliance with section 152C, the
Commissioner may, by notice in writing, request the company to provide to the
Commissioner the information and copies of the documents the Commissioner specifies in
the notice.

(3) A company must comply with a request made to it under subsection (2) as soon as
practicable after receiving the request.

(4) The information or copies of documents which the Commissioner may request the
company to provide under subsection (2) include the following —

(a) leases of relevant assets;

(b) contractor services it has received,;

(c) counterparties to the leases of relevant assets and contractor services received,;

(d) commercial and tax purposes for entering into leases of relevant assets.
(5) If a company does not provide the return, accounts, information or copies of documents
referred to in subsection (1) or (2), or if the return, accounts, information or copy omits
information, contains incomplete or incorrect information or a miscalculation relating to ring
fence income or compliance with section 152C, the Commissioner may amend the return, or
an assessment relating to the return, to the extent necessary to rectify the omission,

incomplete or incorrect information, miscalculation or failure.

(6) If the Commissioner amends a return or assessment under subsection (5), the
Commissioner must give written notice to the company of the amendment.”.

9. Transitional matter: restriction on hire of relevant assets
(1) In this section —
“commencement day” means 1 October 2015;

“straddling accounting period” means an accounting period that begins before the
commencement day and ends after the commencement day.

(2) If section 152C applies to a payment brought into account in a straddling accounting period,
the total amount of payments brought into account for calculating the company’s ring fence
income for the straddling accounting period for the purpose of that section is to be treated as if it
were apportioned, on a just and reasonable basis, between —
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(a) the part of the accounting period occurring before the commencement day; and

(b) the part of the accounting period occurring on or after the commencement day.

OBJECTS AND REASONS
This Bill amends the Taxes Ordinance 1997 to —

(a) amend sections 106, 113 and 114 of the Ordinance, and insert new section 106B, to
provide for the application of Part V, Chapter Il (depreciation allowances) of the Ordinance
to hire purchase arrangements that have an effect equivalent to acquiring an asset; and

(b) revoke section 152A and replace it with new sections 152B to 152G to revise the
restrictions placed on ring fence trading relating to leasing assets so that leasing assets
remains a viable economic option for the industry.

Clause 1 specifies the short title of the Ordinance.

Clause 2 specifies that the Ordinance commences retrospectively on 1 January 2019 for sections
4 to 7 and on 1 October 2015 for section 8.

Clause 3 provides that this Ordinance amends the Taxes Ordinance 1997.
Clause 4 amends section 106 of the Ordinance to—

(a) correctly refer in subsection(3)(d) and (e) to a person carrying on a business (which is
defined in section 2 of the Ordinance to include a trade) to accord with the purpose of Part VV
(Taxation of business);

(b) insert new subsection (3A) to provide that references in section 112, 116 or 117 of the
Ordinance to expenditure for acquiring machinery, plant or another asset are references to
capital expenditure for the purpose of claiming a depreciation allowance for the machinery,
plant or asset; and

(c) as a consequence of inserting subsection (3A), omit the definition of expenditure from
subsection (4).

Clause 5 inserts new section 106B to provide that, when a person incurs capital expenditure on
the provision of machinery or plant for the purposes of the person’s business under a hire
purchase contract, the person is treated as the owner of the plant or machinery while the person is
entitled to the benefit of the contract for the purpose of applying allowances, deductions and
charges under Chapter 2 and when determining the disposal value of the machinery or plant.
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Clauses 6 amends section 113 to include reference to the provisions of section 106B relating to
the disposal value of an asset and provide that section 106B prevails in the event of an
inconsistency arising between section 113 and 106B.

Clause 7 amends section 114 to refer to section 106B.

Clause 8 revokes section 152A of the Taxes Ordinance 1997 and replace it with the following
new sections—

Section 152B, which sets out the circumstances in which the revised restriction on ring fence
trading applies in the Falkland Islands;

Section 152C, which provides the mechanism for limiting the amount of the payments made
under a lease of an asset that may be brought into account for the purposes of calculating the
company’s ring fence income in an accounting period,

Section 152D, which specifies the percentage of total payments under a lease of a relevant
asset for calculating the amount that may be brought into account under section 152C for the
relevant asset;

Section 152E, which sets out the meaning of “relevant asset”;
Section 152F, which deals with tax avoidance relating to ring fence income;
Section 152G, which deals with administrative matters for these provisions.

Clause 9 provides that the payment or payments made by a company under a lease of a relevant
asset for the purposes of the company’s ring fence trade during the accounting period within
which 1 October 2015 falls are to be apportioned between the part of the accounting period that
occurs before that date and the part of the accounting period that occurs after that date (and the
provisions under the Taxes Ordinance as in force before and after that date that deal with ring
fence trading apply accordingly).
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