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1. Recommendations

1.1 Honourable Members are recommended to approve the amendment of S124A Taxes
Ordinance 1997 (TO) “Restriction of depreciation by reference to asset value in the
accounts” as follows:

a. To extend the scope of S124A TO to include assets used in the Falkland Island
controlled waters (para5.1).

b. To restrict the application of S124A TO to assets that are in the Falkland Islands
for 2 years or less (para 5.2).

c. To extend the scope of S124A TO to non ring fenced taxpayers (para 5.3)
2. Additional Budgetary Implications
2.1 None
3. Executive Summary

3.1. S124A TO was enacted in October 2015 following a review by Freshfields Bruckhaus
Deringer of the Falkland Island oil legislation. S124A TO provides that for plant and
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equipment brought into the Falkland Islands temporarily in connection with a ring fenced
trade, tax relief is restricted to accounting depreciation calculated under Generally
Accepted Accounting Principles.

Since the provisions have been enacted it is recognised that the scope of the provision
should be:

3.2.1. Extended to include Falkland Island controlled waters

3.2.2. Amended to limit the time the assets are in the Falkland Islands to two years.

3.2.3. Extended to include all businesses operating in the Falklands not just ring
fenced trades.’

Background and Links to the Islands Plan 2018-2022

A key theme in the 2018-2022 Island Plan is the economic development of
hydrocarbons. A key point in this paper is to “create attractive conditions to facilitate
external investment for existing and new hydrocarbon projects” as detailed in the Island
Plan.

Exco Paper 93/15 recommended the introduction of provisions that restrict the tax relief
to the accounting depreciation of the assets brought into the Falkland Island for a
temporary period in connection with a ring fenced trade rather than claiming the full
depreciation allowance as provided under the provisions of Part VV Chapter 11 TO.

This was to prevent abusive depreciation allowance claims based on excessive valuations
when the asset was brought into the Falkland Islands. By limiting the depreciation
allowances to the accounting depreciation as calculated by generally accepted accounting
principles the tax relief is limited to the economic cost of the asset.

The proposed amendments provides for additional clarity and certainty on the operation
of the provision.

Options and Reasons for Recommending Relevant Option

Extend the provisions to include controlled waters of the Falkland Island

5.1.1. A review was undertaken in June 2017 with the support of HM Revenue & Customs

of S124A TO in terms of its applicable scope. It was concluded that the provision did
not extend to cover the Falkland Island controlled waters. Falkland Island controlled
waters are defined in section 2(1) Offshore Minerals Ordinance 1994. There is a risk
that plant and equipment that is temporarily brought into the Falkland Islands that were
intended to be captured by S124A TO fall outside the provisions.

5.1.2. Recommendation: Include a definition within S124A TO to extend the provision to

5.2.

include controlled waters.

To limit the period the section applies to assets that are used in the Falkland Islands for
two years or less.

A Ring Fenced Trade relates to oil and gas exploration. S150 TO 1997 provides the statutory definition of a

ring fenced trade.



5.2.1.Paragraph 8 of Exco Paper 93/15 states that the intent of S124A TO was to provide an
alternative to claiming depreciation allowances where assets were brought into the
Falkland Islands for a temporary purposes. S124A TO does not provide for nor
reference the time period of the temporary purpose.

5.2.2.Freshfields Bruckhaus Deringer recommended two years as the temporary period. Two
years is considered by Freshfields as sufficiently long that it achieves its aim, but
without being such a long period that it unfairly penalises taxpayers

5.2.3.Recommendation: In order to give clarity and transparency to the provision it is
recommended S124A TO is amended so that its application is limited to assets that are
brought into the Falkland Island for two years or less.

5.3. Exco paper 93/15 para 8.5 proposed the legislation be applicable to “non-residents
including ring fenced contractors”. The legislation as enacted only applies to activities
within a ring fenced trade. It is possible that a Falkland Island resident business may
bring an asset into the Falkland Islands for a temporary purpose.

5.3.1.Recommendation: Extend the scope of S124A TO to include all businesses that fall
within the Falkland Island tax net.

5.4. There is a theoretical option of “do nothing” and retain the existing legislation. This
option is not recommended as it reduces the intended effectiveness of the provision
and therefore risks the collection of taxes due to the Falkland Island Government.

6. Resource Implications

6.1. Financial Implications
None

6.2. Human Resource Implications
None

6.3. Other Resource Implications
None

7 Legal Implications

7.1 On the basis the recommendations are accepted the current legislation in S124A Taxes
Ordnance 1997 is required to be updated. Drafting instructions have been provided to
the Attorney General’s Office and a draft taxes amendment bill has been drafted. The
draft legislation is scheduled in the Exco forward plan to be approved in August 20109.
Provisions to commence with effect from 1% January 2019.

8. Environmental & Sustainability Implications

8.1 None

9. Significant Risks

9.1 None



10. Consultation

10.1 Members of the Legislative Assembly have been consulted. Engagement with
Freshfields Bruckhaus Deringer.

11. Communication

11.1 Once the legislative updates have been made to the Taxes Ordinance the taxation
website will be updated.



Appendix 1
Extract from EXCO Paper 93/15

8.0 Detailed mechanics of capital allowances

8.1 Freshfields suggested that the depreciation allowance rules relevant to contractors could be
simplified when assets are brought into the Falkland Islands regime temporarily, possibly by
reference to a standard depreciation profile.

8.2 Contractors who bring plant and machinery into the Falklands for ring fence activities are able to
use the lower of cost or market value of the asset at entry, and market value at departure to claim
depreciation allowances.

8.3 This gives considerable opportunity for tax deductions on large assets, particularly in respect of
assets such as vessels which have not been physically inspected by a third part valuer (and
probably never at the dates of arrival or departure in the Falklands), but are often based on
information supplied by the owner or on the valuer’s knowledge of the vessel’s general asset
class and specification.

8.4 Vessel values in particular are often driven by wider commercial supply and demand factors than
the individual vessels maintenance and performance in the Falklands, and it is quite common for
the commercial factors to influence a vessel value leading to a temporary increase in value over
short periods within a 20/25 expected vessel life. However, any “profits” are not taxable in the
Falklands as s113(2) restricts vessel disposal values to a maximum of the entry value.

8.5 The depreciation allowance on assets temporarily brought into the Falklands by non residents
including ring-fence contractors should be based on the reduction in the asset value in the
accounts, using the group accounting policies of expected asset life etc, for the depreciation of
the asset while in Falkland Islands. This will tie tax relief more to the cost of the asset to
business over time, and restrict the opportunity for manipulation of values.

8.6 Recommendation: FIG recommend this revision to restrict depreciation allowances to the
company’s reported reduction in the value of its assets used in the Falklands.

8.7 FIG also recommends that the methodology [used to implement the above recommendation] is
comparable to that implemented for restricting leasing payments, following the recommendation
approved in ExCo 145/14, to ensure there is no tax advantage which would drive the business
decision whether to hire or own that particular asset while in the Falklands.

8.8 Recommendation: FIG recommend the quantification of relief referred to in paragraph 8.6
to be taken forward in conjunction with the recommendation in ExCo 145/14.
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