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1. Recommendations

1.1 Honourable Members are recommended to approve the amendment of S34A Taxes
Ordinance 1997 (TO) “Deduction of tax” to update Schedule 1A and to include anti-
avoidance provisions.

2. Additional Budgetary Implications

2.1 None

3. Executive Summary

3.1. S34A TO already provides for deduction of a 10%* withholding? tax on certain payments

of interest by a Falkland Island resident companies. The withholding tax is currently not
deducted where:

! The Organization for Economic Co-operation and Development [OECD] model treaty limits the withholding rate on interest to 10%

> WITHHOLDING TAX Tax on income imposed at source, i.e. a third party is charged with the task of deducting the tax
from certain kinds of payments and remitting that amount to the government. Withholding taxes are found in practically all
tax systems and are widely used in respect of dividends, interest, royalties and similar tax payments.
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i.  The payee company is resident in the Falkland Islands.

ii. The payee company is specified in Schedule A1l (Countries which are not low tax
territories or countries that are or may be low tax territories but specifies certain
company conditions)

3.2 The list of countries in Schedule Al has not been updated since S34A was introduced in
2003. It is recommended that the list of “Not Low Tax Territories” is updated.

3.3 0n review of S34A TO it is also recommended that the provision is updated to protect
against avoidance behaviour see 5.2

4  Background and Links to the Islands Plan 2018-2022

4.1 A key theme in the 2018-2022 Island Plan is the economic development of hydrocarbons.
A key point in this paper is to “create attractive conditions to facilitate external
investment for existing and new hydrocarbon projects” as detailed in the Island Plan. It is
important that the Falkland Island tax legislation is relevant and up to date

4.2 There is an incentive to have high levels of debt in countries where tax relief is granted at
a higher rate than the rate of tax in the country where the interest income is received.
S34A TO levies a 10% withholding tax where the interest payment is made to a company
resident in a country with a low tax rate to discourage excessive levels of debt.

4.3 When S34A TO was introduced in 2003 the list of low tax territories was based on the
UK Controlled Foreign Countries rules. Freshfields Bruckaus Deringer review of the
Falkland Island oil tax provisions identified the list was not updated when the UK rules
were updated in 2013.

4.4 1t was recommended that the Schedule 1A list is updated and also to include anti-
avoidance provisions see 5.2.

5 Options and Reasons for Recommending Relevant Option
5.1 Option 1 - Update schedule Al not low tax territories list.

5.2 S34A TO provides that where interest is payable to a non Falkland Island resident
company a 10% withholding is to be made. If the company is resident in a country listed
in Schedule Al “Not Low Tax Territories” the withholding is not required.

5.3 The jurisdictions in Schedule Al are territories that are “Not Low Tax Territories” and
were derived from the UK’s Controlled Foreign Companies regulations as of 2003 when
S34A TO was introduced.

5.4 Schedule Al currently also details countries that are or may be low tax territories but
excludes specific category of company that exists in the territory. This provision was also
in line with the UK Controlled Foreign Companies regulations in 2003, but has
subsequently been removed from the UK legislation.

5.5 Since 2003 there have been significant changes in global corporate tax rates.



5.6 Recommendation: Update schedule Al in line with current UK Controlled Foreign
Companies exempted territories list and remove part 2 to Schedule Al (countries that are
or may be low tax territories but excluding specific category of company that exists in the
territory)

5.7 Option 2 -Freshfields Bruckaus Deringer review of the S34A recommended that
additional conditions are included where the withholding obligation is being removed
as follows:

I. The payee company is the beneficial owner of the interest
ii. The interest is subject to tax in the territories listed in Schedule Al
iii. That there is no intention to obtain a tax advantage in the Falkland Islands.

5.8 Recommendation: To amend S34A TO to include anti-avoidance provisions.

5.9 There is a theoretical option of “do nothing” and retain the existing legislation. This
option is not recommended as it reduces the intended effectiveness of the provision and
therefore risks the collection of taxes due to the Falkland Island Government.

6 Resource Implications

6.1 Financial Implications
None

6.2 Human Resource Implications
None

6.3 Other Resource Implications
None

7  Legal Implications

7.1 On the basis the recommendations are accepted the current legislation in S124A Taxes
Ordnance 1997 is required to be updated. Drafting instructions have been provided to
the Attorney General’s Office and a draft taxes amendment bill has been drafted. The
draft legislation is scheduled in the Exco forward plan to be approved in August 2019.
Provisions to commence with effect from 1% January 2019.

8. Environmental & Sustainability Implications

8.1 None

9. Significant Risks

9.1 None

10. Consultation

10.1 Members of the Legislative Assembly have been consulted. Engagement with
Freshfields Bruckhaus Deringer



11. Communication

11.1 Once the legislative updates have been made to the Taxes Ordinance the taxation
website will be updated.
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34A Deduction of tax

(1) This section applies to payments of interest which are paid or credited in any corporation tax
year by a company which is resident in the Falkland Islands to, or to the order of, a company
("the payee company") which in that year does not carry on business in the Falkland Islands.

(2) Subsection (1) does not apply if the payee company is resident in the Falkland Islands.

(3) Subsection (1) does not apply if the payee company is resident in a territory specified in
paragraph 1 of Schedule Al (countries which are not low tax territories).

(4) Subsection (1) does not apply if the payee company is resident in a territory specified in
column 1 of the Table set out in paragraph 2 of that Schedule (countries which are or may be low
tax territories) unless it falls within a category of company specified in column 2 of that Table in
relation to that territory.

(5) For the purposes of this section a company is resident in a territory if-
(a) by reason of the law of that territory relating to domicile, residence or place of
management, the company is within the charge to tax in that territory; or
(b) if there is either no such law or such law does not apply to the company, the company
is incorporated in that territory.

(6) Subject to subsection (7), payments to which this section applies shall be charged to tax under
this section at the rate of 10 per cent of the amount of interest paid or credited as mentioned in
subsection (1).

(7) Subsection (6) shall not apply in relation to any payment of interest as respects which the
Commissioner has given notice to the person making the payment that tax under this section shall
not be charged on that payment.

(8) Tax charged under this section in respect of any payment of interest
(a) shall be deducted from the gross payment subject to tax by the person making the
payment; and
(b) shall be credited by and recoverable from that person; and
(c) shall be due and payable to the Commissioner by that person within 30 days after the
end of the month in which the interest is paid or credited.

(9) The person liable to make a deduction of tax under this section in respect of any payment
shall submit to the Commissioner, together with the amount of the deduction, a return, certified as
correct by that person, specifying-

(a) the gross amount of the payment;

(b) the date when the payment is credited,;

(c) the identity of the recipient of the payment and the address or account to which it was

sent;

(d) the amount of the tax,

and shall send a copy of the return to the recipient of the payment within one month of the

date specified under paragraph (b).

(10) The provisions of Part IX of this Ordinance shall apply in relation to any person making a
payment of interest to which this section applies with any necessary modifications and
accordingly, in particular-
(a) assessments to tax may be made on that person under sections 172, 173 and 174;
(b) that person may object under section 175 to any such assessment;
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(c) notices may be served under section 176(1) on that person;

(d) that person may appeal to the Tax Committee under section 181 against an assessment

made by virtue of this section; and

(e) references to a return on income in that Part include references to a return under this

section.

(11) The person entitled to any payment of interest charged to tax under this section shall not be

entitled to recover any tax paid under this section from any person.

[S. 11/0rd. 23/02/w.e.f. 1/1/03]

SCHEDULE A1 LOW TAX TERRITORIES

[S. 12/0rd. 23/02/w.e.f. 1/1/03]

1. The territories Austria
referred to in section

34A(3) are the

following- Australia

Bolivia Botswana
Bulgaria Canada

Czech Republic Denmark

Fiji Finland

Gambia Germany
Honduras Iceland
Indonesia Ivory Coast
Korea, Republic of Lesotho

Mexico New Zealand
Norway Papua New Guinea
Romania Senegal

Slovak Republic Solomon Islands
Swaziland Sweden

Turkey United Kingdom
Zimbabwe

The table referred to in section 34A(4) is
the following-

Argentina

Belgium

Brunei

Chile

Bangladesh

Brazil

Colombia
Dominican Republic
France

Ghana

India

Japan

Malawi

Nigeria

Poland

Sierra Leone
South Africa
Trinidad & Tobago
Zambia

Companies obtaining exemption from tax on
income from transactions, activities or
operations carried on in, or from goods located
in, tax free areas in accordance with Law 19640
of 16th May 1972

1. Companies which are regarded as Foreign
Sales Corporations in section 922(a) of the
United States Internal Revenue Code 1954 and
which accordingly qualify for reduced Belgian
taxation.

2. Companies approved under Royal Decree No
187 of 30th December 1982 as Co-ordination
Centres.

Companies qualifying as "pioneer companies"
under the Investment Incentives Enactment
1975

Companies obtaining exemption from tax under
Law 16,441 of 1st March 1966 on income from
property located in the Department of Isle da
Pascua or from activities developed in that
Department.
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China

Egypt

Faroe Islands

Greece

Hungary

Ireland

Italy

Kenya

Luxembourg

Malaysia

1. Companies deriving income in or from the
Hong Kong Special Administrative Region and
submitting tax returns to the authorities of that
Region.

2. Companies deriving income in or from the
Macao Special Administrative Region and
submitting tax returns to the authorities of that
Region.

Companies which do not fall within the scope of
Article 111, Book 2 of Law 157 of 1981 because
they do not operate in Egypt.

Companies deriving interest from Faroese
financial institutions from which tax is deducted
at source under Law 4 of 26th March 1953

1. Companies whose profits are exempt from tax
under Article 6(2)(c) of Law 3843/1958 (profits
from the operation of ships under the Greek
flag).

2. Companies having profits exempt from
company income tax by virtue of Article 25 of
Law 25/1975 or by virtue of Law 89/1967 (profits
from shipping and associated activities)

Companies benefiting from the reduced rate of
tax for extra-territorial companies under section
19(2) of Act LXXXI of 1996 on Corporate Tax
and Dividend Tax

1. Companies obtaining relief or exemption from
tax under Chapters 1 and 2 of Part 14 of the
Taxes Consolidation Act 1997

2. Holding companies having income exempted
from tax under section 44 in Chapter 3 of Part 3
of the Taxes Consolidation Act 1997

Companies benefiting from paragraphs 12 to 14
of Article 11 of Law 413 of 30th December 1991
(Trieste Free Zone Financial and Insurance
Centre)

Companies having income exempted from tax
under paragraph 11 of Schedule 1 to the Income
Tax Act 1973

1. Companies obtaining any special tax benefit
under the Law of 31st July 1929, the decree of
17th December 1938 or the Grand Ducal
Regulation of 29th July 1977 (holding
companies).

2. Any reinsurance company established in
Luxembourg requiring authorization under Article
92 of the law of 6th December 1991

1. Companies exempt from tax in accordance
with section 54A of the Income Tax Act 1967
(shipping).

2. Companies subject to tax at 5 per cent in
accordance with sections 60A and 60B of the
Income Tax Act 1967 (inward reinsurance and
offshore insurance)

3. Companies deriving dividends from a
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Malta

Morocco

Netherlands

Pakistan

Philippines

Portugal

Puerto Rico

Singapore

company or companies deriving income from one
or more of the activities referred to in paragraphs
1 and 2 above.

4. Companies obtaining a tax benefit under the
Offshore Companies Act (Island of Labuan) 1990

1. Companies entitled to exemption or relief from
tax at the discretion of the Minister responsible
for finance under section 12(2) of the Income
Tax Act 1948

2. Companies obtaining exemption from tax
under section 86 of the Merchant Shipping Act
1973

Companies obtaining exemption or relief from tax
under section 30 of the Malta International
Business Activities Act 1988 or section 30 of the
Malta Financial Services Centre Act 1988

4. Companies obtaining exemption or relief from
tax under section 18 of the Malta Free Ports Act
1989

Companies receiving a tax benefit under Law
58-90 of 1992 (offshore financial centres)

Companies which are regarded as Foreign Sales
Corporations under section 922(a) of the United
States Internal Revenue Code 1954

Companies deriving royalties, commissions or
fees which are exempt from tax under paragraph
139 in Part | of the Second Schedule to the
Income Tax Ordinance 1979

1. Companies authorized under Presidential
Decree 1034 of 30th September 1976, or under
Presidential Decree 1035 of 30th September
1976, to operate an offshore Banking Unit or a
Foreign Currency Deposit Unit as defined in
those Decrees.

2. Companies receiving interest on deposits with
a Foreign Currency Deposit Unit, or other
interest subject to the reduced rates of tax under
section 27(D) of the National Internal Revenue
Code 1997

Companies obtaining tax benefits under Decree
Law 502/85 of 30th December 1985, Articles 41
and 51(g) of the Tax Benefits statute (EBF)
approved by Decree Law 215/90 of 31st August
1989 (free zone in Madeira), or Decree Law
501/85 of 28th December 1985 as implemented
by Decree Law 63/87 of 5th February 1987 (free
zone in the Azores)

1. Companies obtaining a tax benefit under
section 2(o) of the Industrial Incentive Act 1978
(designated service industries).

2. Companies obtaining a tax benefit under
section 25 of the International Banking Centre
Regulatory Act 1989 (International Banking
Entities)

1. Any company obtaining tax concessions
under Ministry of Finance Regulations pursuant
to section 43A, and sections 43C to 43K, of the
Income Tax Act

2. Companies obtaining exemption from tax on
the income of a shipping enterprise in



Appendix 1

Spain

Sri Lanka

Tanzania

Thailand

Tunisia

United States

[S. 24/0rd. 16/13/w.e.f. 1/1/14.]

accordance with section 13A of the Income Tax
Act.

3. Companies obtaining relief from tax in
accordance with sections 45 to 55 (international
trade incentives), and sections 75 to 84
(warehouse and service incentives), of the
Economic Expansion Incentives (Relief from
Income Tax) Act.

4. Companies deriving dividends from a
company or companies deriving income from
one or more of the activities falling within
paragraphs 1 to 3 above

1. Companies which are registered in the official
register of the Canary Islands Special Zone
(Zona Especial Canaria) established under Law
19/1994 and which benefit from the special low
tax rate applied to such companies

2. Companies benefiting from the alternative
taxation regime for co-ordination centres
established by the provincial governments of the
Basque Country under laws pursuant to Norma
Foral 3/1996 of 26th June 1996, Norma Foral
711996 of 4th July 1996, and Norma Foral
24/1996 of 5th July 1996

Companies obtaining relief or exemption from
income tax under any of the following provisions
of the Inland Revenue Act 1979

(a) Section 8(c)(iv)(foreign currency banking
units);

(b) Sections 10(d) and 15(b)(income derived
from approved bank accounts);

(c) Section 10(e)(interest of newly resident
companies);

(d) Section 15(cc)(services rendered outside Sri
Lanka);

(e) Section 15(p)(re-export of approved
products).

Companies relieved or exempted from income
tax under section 15(1) or (1A) of the Income
Tax Act 1973

Companies obtaining a tax benefit under Royal
Decree 280 of 22nd September 1992 (offshore
banking units)

Companies obtaining exemption from, or
reduction of, tax under Law 76-63 of 12th July
1976 (financial and banking institutions dealing
with non-residents)

Domestic International Sales Corporations as
defined in section 992(a) of the Internal Revenue
Code 1954
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