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1. Recommendations

Honourable Members are recommended to approve:

(a) Establishing an Environment Fund to receive and administer off-setting payments
from PMO in the form of a statutory trust.




(b) A workshop be held and consultation be carried out with stakeholders to inform the
preparation of detailed policy to be brought back to Exco on the aims, objectives,
internal administration and grant making processes of the proposed trust.

2. Additional Budgetary Implications
2.1 There are no identified budget implications at this time.
3. Executive Summary

3.1 Honourable members will recall from Exco Papers 124/16 and 187/15 that Premier QOil
(PMO) as part of its Sea Lion Development Environmental Impact Statement propose
to make a compensatory payment to offset residual environmental impacts of their
activities. They currently propose to contribute a sum of between $200,000 and
$250,000 each year.

3.2 The actual figure that PMO will pay if the Sea Lion Development proceeds has not
been finally agreed however a framework needs to be established for managing the
sums received and ensuring that they are used for environmental purposes.

3.3 In June 2016 Exco approved the principle of establishing a Falkland Islands
Environment Fund for the purpose of administrating the offsetting payments to deliver
an environmental legacy.

3.4 This paper proposes that an Environmental Trust (the Trust) be established to receive
the offsetting payments and be responsible for ensuring that the payments are used to
deliver an environmental legacy. It is proposed that the Trust be established as a grant
making body making funds available to support activities aimed at ensuring a positive
environmental legacy.

3.5 The Trust can be established in a number of ways. The most appropriate structure for
the Trust is either to establish it as a statutory Trust or to establish the Trust as a
charitable Trust. There are advantages and disadvantages to each of these that are set
out in this paper. Exco is asked to determine which structure should be used to establish
the Trust.

3.6  This paper also proposes that following determination of the structure of the Trust that
the following steps are taken:

° Host a workshop for interested parties/stakeholders to discuss the
establishment of the proposed Trust including, membership, powers,
functions, accounting, budgets and criteria for projects
Develop detailed policy and terms of Reference and consult upon these

° Take final policy and Terms of reference to ExCo for approval and
approve the establishment of the Trust

4. Background and Links to Islands Plan and Directorate Business Plan/s



4.1

4.2

4.3

4.4

4.5
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In 2015 Executive Council (ExCo) report 187/15 Hydrocarbons Environmental Impact
Assessment Guidance Note (for adoption) included recommendation R3 to, “task the
Mineral Resources Department (with input from the Environmental Planning
Department) with investigating options in relation to Offsetting and Strategic
Environmental Assessment reporting back to the Mineral Resources Committee” was
approved by ExCo. Parallel to this, Falklands Conservation commissioned a
background study from UK-based consultants Synergy on possible options for
environmental legacy funds.

In March 2016 a paper “Offsetting/Environmental Legacy Options for the Falklands”
was taken to the Falkland Islands Offshore Hydrocarbons Environmental Forum
(FIOHEF)” which synthesised research and discussions between FIG Departments and
Falklands Conservation. The forum initially considered the principals involved and how
offsetting may be implemented.

That paper was developed further and in June 2016 ExCo adopted a paper (124/16
‘Developing Offsetting Guidance for the Falkland Islands’) and approved the principle
of the establishment of a Falkland Islands Environment Fund which could deliver both
Offsetting and Environmental Legacy.

The paper suggests that ‘such a fund could offer environmental projects with a direct
benefit to the Falklands covering, for example, data gap research, rural agro-
environmental schemes, habitat restoration and protection, invasive species control or
renewable energy projects’ (ExCo 124/16 section 7.3). It also highlights the importance
of non-governmental status for any fund or trust to prevent it becoming a means for
FIG to pseudo-privatise basic environmental responsibilities and reduce associated
budget lines or subsidies.

In September 2017 a background paper for environmental financing was brought to
Environment Committee for discussion. The paper had 5 recommendations; the first of
these being that the Falkland Islands Environment Fund should be moved forward. It
also included wider consideration of the advantages of a locally coordinated fund to
reduce reliance on external sources and the potentially significant benefits for
environment and industry in the Falklands. The Chair of the Committee noted the
principle of establishing a stand-alone trust and asked for a letter to be drafted to the
Chief Executive and Chair of SFC exploring the establishment of such a trust.

The goals and framework of the Trust will be aimed at ensuring a positive
environmental legacy, overseen by a board of independent trustees to ensure
transparency and prevent any potential conflicts of interest with wider FIG policy goals.
For PMO paying in to the Trust, it will minimise any risk (perceived or real) that this is
an environment tax going directly to the Consolidated Fund/FIG. The Trust through its
grant- making activities will be able to directly demonstrate where the money is spent
and allocated for environmental benefit as per the aims and objectives laid out in the
documents that establish the Trust.

Whilst the funding for the proposed Trust will come from off-setting payments from
PMO it is for FIG to facilitate the establishment of the Trust. In terms of timetable the
Trust will need to be established and capable of operating by the time operations
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commence which could be before the end of 2020 and therefore the work to develop the
detailed policy for the Trust and to establish the Trust needs to start soon.

Two options are considered to be appropriate for the structure of the Trust and these are
explored in the following section of the report.

The proposals in this paper are in line with action in the Islands Plan to “conserve and
enhance the natural environment”.

5. Options and Reasons for Recommending Relevant Option

5.1

5.2

5.3

5.4

Exco has already agreed in principle that a non-government fund should be established
to administer the off-setting payments to be made by PMO and put in place a grant-
making process to support environment projects. The two main alternatives for
establishing such a Fund are either to create a statutory trust or facilitate the
establishment of a charitable trust.

Statutory Trust

A statutory trust is a trust which is established by an Ordinance. The Ordinance would
set out the framework for the administration of the trust including the appointment,
terms and removal of trustees, the accounting and reporting requirements, aims and
objectives, and how business is to be conducted in terms of meetings, quorum, decision
making etc.

The advantages of a statutory trust are that the government retains a degree of control in
its ability to change the legislation if need be, establishes the rules under which the trust
would operate, oversee the appointment of trustees and require reporting and
accounting arrangements to enable the government to provide scrutiny over the
activities of the Trust. It is also in the government’s hands to establish and make
operational the Trust.

The disadvantages are that a statutory trust may not be perceived as being independent
of government and able to operate independently of government. There is also a risk
that in the longer term, a future government may interfere or try to influence the
activities of the trust and thus diminish its independence. In addition if changes are
thought necessary to the trust or the way it operates this is likely to require an
amendment to legislation which can take significant time to achieve.

There are examples of existing statutory trusts that have been created and the most
relevant example is the Museum and National Trust (established under the Museum and
National Trust Ordinance 1991) (although the Museum is not a grant making body but
IS more operational). The governing Ordinance in summary provides that Exco appoints
and can remove trustees, the ordinance sets out the aims and objectives of the trust, sets
out how accounts should be kept, sets out the financial rules that apply, makes the trust
exempt from tax, and sets out how the trust transacts its business.

Charitable Trust
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A charitable trust is a trust which can be established as a corporate body under the
legislation regulating charities. The applicable legislation is two UK Acts, the Charities
Act 1960 and 1985. This legislation provides a regulatory framework for charitable
bodies which includes requirements for registration, accounts and audit, and powers for
the charity records to be inspected and audited.

The advantages of a charitable trust are that it is and will be seen as truly independent
of government. There is an effective regulatory regime in place to ensure that a charity
acts only for its charitable purposes and keep proper accounts and reports and transacts
its business in an appropriate way. A charity is able to be more agile and flexible in that
it is not restricted by legislation in the same way as a statutory trust and can adapt and
change as circumstances change within the general legislative framework for charities.
A charity will be exempt from tax.

The disadvantage of establishing a charitable trust is that it will be fully independent
from government and will be responsible for recruiting and appointing its own trustees
and managing its own affairs. Government will not be able to influence the activities of
the Trust through the appointment of trustees or through the controls set down in the
Ordinance creating it. Whilst the government can facilitate the establishment of a
charity it will need to self-form and will need legal and accountancy advice and
assistance which it may be able to obtain free of charge or at reduced rates (or possibly
be sponsored by business)

There are numerous examples of charitable bodies in the Falkland Islands.

Exco is also asked to approve the next steps in taking forward the establishment of a
Trust in the form of a statutory Trust.

The next steps are proposed to be:

° Host a workshop for interested parties/stakeholders to discuss the
establishment of the proposed Trust including, membership, powers,
functions, accounting, budgets and criteria for projects

° Develop detailed policy and terms of reference and consult upon these
Take final policy and terms of reference to ExCo for approval and
approve the establishment of the Trust

It is considered that whatever structure is determined for the Trust there needs to be
‘buy-in” from stakeholders to the concept of the Trust and also provide an opportunity
for stakeholders to contribute to the formation of the Trust’s aims and objectives and
how it should deliver these.

Detailed policy will need to be developed and approved which ever structure is
determined and the final proposals will need Exco approval.
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9.

Resource Implications

Financial Implications

If a statutory trust is established and the decision is taken that the The trust will enjoy
tax exempt status, no tax would be generated directly from the activities of the trust.
This is an issue that will be dealt with when detailed policy is brought back to Exco for
approval.

Human Resource Implications

Resources will need to be committed from DMR, legal, finance and policy officers to
take forward the chosen option and work with stakeholders to prepare detailed policy
for approval. There may then be a requirement for legislative drafting or officer time to
facilitate the establishment of a statutory or charitable trust.

Other Resource Implications

None at this stage.
Legal Implications

New legislation is required if the decision is taken to establish the trust as a statutory
body.

The policy and drafting instructions may be progressed through the Department of
Mineral Resources with input from Legal Services. The drafting of a new ordinance,
amongst other hydrocarbon-relevant legislation, would need to be allocated within the
list of FIG drafting requirements and timetabled as appropriate by Legal Services.

Alternatively, the option to set up the Trust as an independent charitable trust would not
require legislation but would require support from FIG to establish.

Environmental & Sustainability Implications

The establishment of a trust to administer off-setting payments from PMO aims to
improve sustainability and create positive environmental legacy for the Falkland
Islands.

There are substantial benefits for the Falklands economy through improved
environmental stewardship which would in turn enhance fisheries, agriculture and
tourism alongside any new industries. A positive environmental legacy would
contribute to maintaining and improving ecosystem services and biodiversity. All of
this would create a healthier environment, with a cascading chain of effects on value of
products, cultural wellbeing, resilience to climate change, and improved public and
media image for the future sustainability of the Falklands.

Significant Risks



9.1 No significant risks have been identified at this time.

10. Consultation

10.1 FIG Mineral Resources Department and Environmental Planning have been
collaborating on this work. Earlier discussion papers were taken to the March 2016
FIOHEF and September 2017 Environment Committee. Falklands Conservation was
involved with these discussion papers through parallel work streams.

10.2 It is proposed that a workshop with stakeholders/interested parties is essential to discuss

the Trust including, membership, powers, functions, accounting, budgets and criteria
for projects. This will inform the final policy and terms of reference.

11. Communication

11.1 See above.



