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1. Recommendations

Honourable Members are recommended to approve:

a) The formal implementation of the following document:
- Draft Equality & Diversity Policy
- Draft Grievance Policy & Procedure
- Draft Governor’s Review Policy & Procedure
- Draft Dignity at Work Policy & Procedure




b)

c)

d)

The release of the draft Capability Policy and Procedure to the Governor to obtain the
necessary endorsements from the Secretary of State to allow formal implementation of
the Policy and Procedure;

Following a response for the Secretary of State, should there be no changes to the draft
Capability Policy and Procedure that they are formally implemented, and;

Authorise the Director of Human Resources to correct typographical errors and non-
substantive drafting errors found in the documents prior to formal implementation.

2. Additional Budgetary Implications

None

3.

3.1

Executive Summary

Under Clause 85.3 of the Constitution ‘any amendment of the Management Code that
affects the discipline or removal of public officers shall require the prior approval of a
Secretary of State’. This paper seeks Exco approval to issue the Governor with the
proposed Capability Policy and Procedure for his review, along with the associated
guidance (for information), with a view to gaining the necessary approval to allow the
new documentation to be implemented within FIG as soon as practicable.

4. Background

4.1

During this assembly the Falkland Islands Government will:

(i) Population & Workforce;

Ensure a culture of succession planning to help avoid workforce and skills gaps;

(i) HR Business Plan:

A structured programme of Management and Leadership ‘essentials’ in operation
across FIG.

(iii) F1G will be an Employer of Choice;

4.2

We will demonstrate commitment to good governance and employee relations through
an updated Management Code.

Employment Policies and Procedure reviewed and revised.

Manager and staff trained / briefed on any new or revised policies and procedures.

The FIG Management Code sets out:

¢ The framework within which FIG civil servants work,
¢ The core values and standards of behaviour they are expected to uphold and



4.3

4.4

4.5

4.6

4.7

4.8

4.9

4.10

5.1

5.2

e It is part of the contractual relationship between a civil servant and FIG.

As an employer FIG must have a robust set of policies and procedures in place for the
effective management of its workforce. A complete review of the Management Code is
underway and the documents detailed above, represent the next phase of the review
process.

As previously reported to Exco (157/18) the draft documents developed by the Director
of Human Resources now form part of a structured review and consultation process,
and an implementation programme.

The above documents have been the subject of consultation culminating consideration
by CMT at its meeting on 4 February 2018. The feedback from this process has
informed the content of the documents which are now proposed for formal approval.

The programme of drafting and consultation is ongoing and the aim remains to have the
review completed by June 2019.

The new documents set out above contribute to FIG’s wider aim of being an employee
of choice and will enable the wider development of management practice across FIG.

The training and briefings that form part of the implementation process will ensure that
Managers and staff have a clear understanding of the policies and associated procedures
within the Management Code.

As previously reported to Exco (157/18) the format of all new documents aims to
provide managers with an ‘essential tool kit> to discharge their management
responsibilities in an efficient, effective and fair manner, without the need for
employment matters to be escalated up the chain of command from the outset if it is not
necessary or practical to do so.

In addition to seeking Exco approval to implement a number of revised and new
policies, this report initiates the process for the formal approval of the Capability Policy
and Procedure. These documents fall within the category that under the provisions of
the Constitution that require Secretary of State approval, hence the format of the
recommendations set out above.

Options and Reasons for Recommending Relevant Option

Option One: Reject the officer recommendations detailed above; the development and
implementation of appropriate policies and procedures for the wider governance of staff
related issues is critical to the development of FIG and its workforce. Therefore Option
One is not a viable way forward.

Option Two: Accept the officer recommendations as detailed above (the preferred
option). This will enable the officer to progress with the development and
implementation plan set in place for the replacement of the existing documents within
the management code and general orders.



6. Resource Implications

6.1 Financial Implications

There are no financial implications arising from this report

6.2 Human Resource Implications

Sound management practice is the cornerstone of any employer/employee relationship. The
implementation of the new and revised policies, procedures and associated guidance will
form the foundation on which FIG can improve staff governance, management knowledge
and practice and move closer to the wider aim of becoming an ‘employer of choice’.

6.3 Other Resource Implications

There are no additional resource implications arising from this report.
7. Legal Implications

7.1 The draft Capability Policy and Procedures comply with the requirements of the
Employment Protection Ordinance 1989 in relation to the dismissal of employees.

7.2 With regard to implementing the new documents, providing the steps set out in the
Constitution and procedures are followed then there should be no legal implications
arising from this proposed action.

8. Environmental & Sustainability Implications

8.1 There are no environmental and sustainability implications arising from this report.

9. Significant Risks

9.1 A failure of FIG to have in place a robust set of policies and procedures for the wider
governance of staff will undermine the ability to effectively manage our workforce,
achieve the best performance outputs, and potentially compromise service delivery and
limit our ability to attract and retain staff.

10. Consultation

10.1 In addition to the consultation detailed above, MLA Spink as the Portfolio Holder has
been consulted on the development of the attached documents and briefed on the wider
development of the FIG Management Code.

11. Communication

11.1 Once the draft documents are approved the structured set of management training,

employee briefings and ongoing support from the HR Department will ensure the
revised arrangements are effectively implemented and standards maintained.



12. Policy & Procedure Development Schedule 2018/19

12.1 As previously reported to Exco (157/18) the revision of the Management Code is
moving forward as scheduled. The plan which is in operation accounts for the drafting
and consultation process that will be required. The aim is that any provisions that
remain current as ‘General Orders, will also be reviewed and developed into relevant

policies and procedures and introduced in the ‘management code’ structure where
appropriate.
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1. Policy Statement
The Falkland Islands Government (FIG) is committed to providing equal opportunities in
employment and preventing unlawful discrimination. This policy outlines our commitment to
eliminating unfair treatment in the workplace, promoting equality in employment.

2. Scope
2.1. This policy applies to all FIG employees, agency workers, external contractors and
consultants working in Government buildings or supporting Government services.

3. Principles
3.1. FIG aims to improve the quality of life for current and future generations of the Falkland
Islands and to do this effectively, it recognises the need to recruit, retain and develop a
workforce that reflects the diverse community it serves.

3.2. FIG aims to promote equality of employment opportunities within Government,
eliminating unfair and unlawful discrimination in employment, upholding the basic
human right of protection against discrimination on any grounds, as outlined in the
Falkland Islands Constitution.
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3.3.

3.4.

3.5.

FIG is committed to leading the way with policy, procedure and guidance which will
enable the fair treatment of all government employees.

FIG will ensure that no employee or job applicant receives less favourable treatment
than others, except where that treatment may be reasonably justified in a democratic
society or is permissible by law.

FIG will consider introducing positive action measures, where appropriate and
permissible by law, to support those in disadvantaged groups.

4. Key Roles & Responsibilities

4.1.Chief Executive

The Chief Executive has overall accountability for:

Ensuring FIG develops a workplace culture that promotes equal opportunities in the
workplace and prevents unlawful discrimination.

4.2.Director of Human Resources

The Director of Human Resources has delegated responsibility for:

Ensuring suitable policies and procedures are in place to promote equal opportunities in
the workplace and prevent discrimination on any grounds.

Providing appropriate training and guidance to ensure managers and employees are
aware of equality and diversity practices and have a consistent understanding of their
rights and responsibilities within the workplace, to prevent unlawful discrimination and
unfair treatment.

Providing support and advice to employees who wish to raise concerns about possible
unfair treatment or discrimination in the workplace.

Monitoring incidences of reported discrimination, bullying and harassment or other
violations of dignity, by initiating appropriate actions to prevent further occurrences.

4.3.Directors, Heads of Service & Managers
Directors, Heads of Service and Managers are responsible for:

Creating a work environment where everyone is treated fairly, with dignity and respect
and where discrimination is not accepted on any grounds.

Leading by example and ensuring their own behaviour matches the standards expected
of their team.

Being alert to any unacceptable behaviour, including potential bullying and harassment
in their teams and taking appropriate action promptly, sensitively and confidentially.
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e Helping employees to understand this policy, ensuring they are aware of how to raise

concerns about unfair treatment at work, via the grievance policy and procedure.

e Consulting with HR on how best to respond to allegations of unfair treatment in the
workplace.

e Managing their team and recruiting in line with all relevant FIG HR policies and
procedures, ensuring that management decisions are fairly applied to all members of
staff and potential job applicants.

4.4. All Employees

All employees are responsible for:

e Treating all colleagues fairly, with dignity and respect and ensuring the working
environment is one free of negative behaviours, such as discrimination, bullying and
harassment.

e Familiarising themselves with this policy and associated procedure and other areas of
the Management Code to understand the behaviour expected of them in the
workplace.

e Considering whether their own behaviour may cause offence or upset to others and
avoid acting in a manner that may be considered discriminatory.

e Discouraging unfair treatment in the workplace by making it clear they find such
behaviour by others unacceptable and supporting any colleagues who are considering
raising a concern about unfair treatment.

e Alerting an appropriate manager, as soon as possible, of any incident of unfair
treatment, bullying and harassment so that FIG may deal with the issue swiftly, in line
with relevant policy and procedures.

e Co-operate fully with any investigation into unfair treatment, discrimination, bullying or
harassment and disclose all relevant information.

5. Key Definitions

5.1.Equal Opportunities

Equal opportunity in the workplace is about ensuring that every individual has the same
prospects and rights to employment, pay and promotion, regardless of the circumstances of
their birth, their personal beliefs or other defining features such as marital status, sexual
orientation, gender, ethnicity, age, or disability.

This may not necessarily mean treating everyone exactly the same, but in fact fair treatment
may sometimes require specific action or additional considerations to ensure that bias against
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certain groups is eliminated and that someone is not put at significant disadvantage by a

particular process or practice. A primary example is the provision of ‘reasonable adjustments’ for
people with disabilities.

5.2.Discrimination

Discrimination is the unfair treatment of someone who belongs or is perceived to belong to a
particular group or category of people. These groups of people may be characterised by features
such as their sex, sexual orientation, nationality, race, religious belief etc.

Discrimination may be both direct, where it is intentionally directed at a particular group or
indirect, where a policy, process or decision when applied equally to all, has the unintended
consequence of putting someone in a particular group at an unfair disadvantage.

Some forms of discrimination (both negative and positive) may be considered objectively
justifiable or reasonable to meet a legitimate aim, e.g. a policy that requires job candidates for
the fire service to meet certain fitness requirements might be considered indirect discrimination
on the grounds of disability or age, but as there is a need for fire-fighters to be able to meet
certain physical challenges in order to operate safely, this could be reasonably justified and
therefore is likely to be considered lawful discrimination.

6. Review Schedule
This policy will be reviewed periodically to respond to any legislative or advisory changes and will
be updated or re-validated at least every three years.

7. Change History

. Date . L. Actioned | Approved | Date
Version . Description of Change PP .
Actioned by by Reviewed
1.0 February Draft Document following SHRA DHR February 2019
2019 consultation.
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1. Policy Statement
Any employee may at some point during their career with FIG find themselves experiencing an
issue or concern relating to their working conditions, working relationships or some other
employment issue. It is expected that in the majority of cases, employees will be able to resolve
such matters by talking informally to others involved. However, there may be occasions where a
more structured approach is required to bring about a resolution.

This grievance policy, associated procedures and guidance provides a framework to enable all
employees to exercise their right to raise concerns about their employment and for such matters
to be handled in a sensitive, fair, transparent and timely manner.

2. Scope

2.1. This policy and associated procedure applies to all FIG employees.

2.2. Formal stages of this policy and associated procedure should not be used to deal with any
matter that could reasonably be expected to be resolved informally or to appeal against
decisions taken under other policies and procedures which already include an appeal
mechanism (e.g. appeals against decisions taken through the Conduct & Disciplinary policy
should be raised via that process and not as a grievance). It is also not appropriate to raise
a grievance to resolve differences of professional judgement or opinion.

2.3. This policy and associated procedure is not designed to handle complaints or concerns
from members of the public (including FIG employees outside of their work capacity),
customers, agency workers or other third parties. Complaints from third-parties should be
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managed under the appropriate commercial or corporate policies which deal specifically
with such matters e.g. FIG Corporate Complaints or Whistleblowing Procedures.

3. Principles

3.1

3.2

3.3.

3.4.
3.5.

3.6.

All employees have the right to raise concerns about employment issues with their
manager and to have their concerns considered and dealt with in a fair, transparent and
timely manner.

Every effort should be made to resolve issues or concerns informally. Employees are
encouraged to speak with the party causing concern or their line manager to try and
resolve the issue, before considering formal stages of this process.

Employees have the right to be accompanied by a companion (a work colleague or
recognised Trade Union Representative) at any meeting which takes place under the
‘formal’ stages of this process.

In considering a grievance, the relevant manager must give due regard to all relevant facts.

Employees have the right to appeal against a decision made following a Formal Grievance
Hearing and will be advised of the steps to take to exercise this right along with the
hearing outcome.

Grievances will be handled with as high degree of confidentiality as is practicable. Issues
should only be discussed with those able to assist in the resolution of the grievance.

4. Key Roles & Responsibilities

4.1. Chief Executive
The Chief Executive has overall accountability for ensuring that grievances are managed

appropriately in accordance with agreed policies, procedures and legislation.

4.2.Director of Human Resources
The Director of Human Resources (HR) has delegated responsibility for:

Ensuring suitable grievance policies and procedures are in place to enable employee
concerns to be raised and that they are handled in a fair and timely manner.

Providing appropriate training and guidance to ensure staff are aware of the policy and
can effectively follow the established grievance process.

Reporting to the Chief Executive as necessary on the issues, outcomes and performance
of the policy and procedures.

At any stage of the grievance procedure, officers may, confidentially, seek advice from the HR

department regarding the application of the procedure, but not to seek a view on any

management decision related to the grievance.

4.3.Directors, Heads of Service & Managers
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Directors, Heads of Service and Managers are responsible for:

e Ensuring all employees have access to a copy of this policy and associated procedure
and are made aware of the approved process as part of their induction.

e Communicating openly with their staff members so that employees feel able to raise
concerns informally, ideally without the need to progress to a formal grievance.

e Responding promptly and sensitively to issues and concerns raised by employees.

e Helping employees understand how they can seek to resolve a concern, in line with this
policy and procedure.

e (Collating facts surrounding the employee’s concerns and assessing what actions, if any,
are appropriate given the circumstances.

e Chairing or attending formal grievance hearings and appeals or attending any related
meetings, as required.

e Keeping appropriate records when grievances are raised and ensuring appropriate
confidentiality of proceedings.

4.4.All Employees
All employees are responsible for:

e Familiarising themselves with this policy and associated procedure to ensure they
understand the steps they may take to resolve an issue or employment concern.

e letting their manager know of any issue or concern promptly and advising their
manager of the resolution they are seeking.

e Taking all reasonable steps to resolve concerns informally, before moving to formal
stages of this process.

5. Review Schedule
This policy will be reviewed periodically to respond to any legislative or advisory changes and will
be updated or re-validated at least every three years.

6. Change History

. Date o Actioned | Approved | Date
Version . Description of Change PP .
Actioned by by Reviewed
1.0 February Draft Document following | SHRA DHR February 2019
2019 consultation.
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1. Introduction
The Grievance Procedure (C4-02-PRO-Grievance) outlines the process that should be followed
when employees wish to raise a concern about an employment issue.

This procedure is accompanied by a Guidance booklet (see C4-02-G-Grievance), which sets out
additional details on how the process may be managed.

2. Process Stages

2.1.Informal Stage

Where an employee has a concern about their work, their relationships with their colleagues or
their working conditions, they are encouraged to seek an informal resolution wherever possible.
The employee should raise the matter with their line manager, in a timely manner, explaining
how they wish the issue to be resolved.

The line manager should discuss the matter with the employee, normally within five working
days of the issue being raised. The manager should listen to the employee’s concerns, give due
regard to all relevant facts and try to resolve the matter within a reasonable timeframe.

This process may involve a single meeting or a series of meetings, depending on the nature and
complexity of the issue being raised.

Where it is not possible for the employee to talk to their immediate manager about the
concerns, the employee should instead talk to another manager within the Section/Department.
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Both parties should keep a record of any informal meeting(s) including what was discussed and
any proposed or agreed actions.

If the employee’s concern has not been resolved or cannot be settled informally, the matter
should be dealt with in accordance with the ‘Formal Stage’ of this grievance procedure.

2.2.Formal Grievance

A formal grievance should only be raised when normal work place communications have failed
to resolve a matter or where an issue is serious or complex enough that it is inappropriate to be
dealt with by informal means.

2.2.1. Submitting a Formal Grievance

A formal grievance should normally be raised within four weeks of the event or series of
events that caused the concern, unless there is a reasonable reason as to why this has not
been possible.

To submit a formal grievance, the employee must:

o  Write a letter, stating clearly that they wish to raise a formal grievance and outlining
the nature of their concerns. The letter should explain the steps the employee has
taken to resolve the grievance so far, setting out how they think the issue could be
reasonably resolved.

e Submit the letter, along with any supporting evidence, to the most appropriate
manager, normally the employee’s line manager.

Where matters may involve the employee’s line manager or are particularly serious or
complex (e.g. a possible bullying and harassment concern or an issue involving multiple
employees within the same department), employees may consider submitting their concern
to a more senior manager within their Section/Department. Alternatively, they may raise
their concern with a HR representative.

The receiving manager should acknowledge receipt, normally within three working days of
receiving the written statement.

The accompanying guidance provides a template which employees can use to help draft
their grievance statement. Assistance from the HR department may also be provided.

2.2.2. Investigate the Grievance
Managers should be mindful not to make judgements on the grievance matter until they are
in possession of all relevant facts of the case.

Where further information is required to establish such facts, an investigation should be
undertaken. Any such investigation should be appropriate and proportionate to the
concerns raised. The accompanying guidance outlines when investigations may be necessary
and how they should be carried out.
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Where the matter involves the behaviour or actions of other employees, managers will

normally provide those individuals an opportunity to express their own views or
recollections on the matter, prior to holding the Grievance Hearing.

Where the matter of concern raised may involve possible misconduct by a government
employee, the investigation of the grievance may also form the initial investigation stage of
any subsequent conduct and disciplinary process and in these cases, the accused employee
must be given the opportunity to respond to the allegations and state their case.

Once all the relevant facts have been gathered, a Grievance Hearing will be initiated.

2.2.3. The Grievance Hearing

Having received the written grievance and conducted any appropriate investigations
required to verify the facts, the relevant manager (Hearing Officer) should arrange a
Grievance Hearing to discuss the issue, as soon as is reasonably possible (normally within ten
working days of receiving the grievance statement).

The Grievance Hearing allows the employee to fully explain their concerns and the solution
they are seeking to resolve the issue(s). More information on the structure and format of
Hearings is provided in the associated guidance.

The employee may be accompanied by a companion (work colleague or Trade Union
Representative) in these meetings. They may also call witnesses. The employee must notify
the manager of who will be attending with them, at least three working days before the
Hearing. More information on the role of the companion and use of witnesses is provided in
the associated guidance. The Hearing Officer reserves the right to reject a companion or
witness where their behaviour or presence in the meeting appears to be undermining the
grievance process.

A representative from the HR department will attend all formal meetings to advise and assist
all parties in resolving the issues.

The manager should listen carefully to the employee’s concerns, asking questions to verify
or clarify the information so they can better understand the grievance and the solution
sought. If it becomes clear further investigations are required, the Hearing should be
adjourned before a final decision is taken on how the grievance should be handled.

2.2.4. Outcome of Grievance Hearing

The Hearing Officer should verbally respond to the employee outlining the outcome of the
grievance, normally within one working day of the hearing concluding. This should be
followed up by a written response to the employee, normally issued within five working days
of the hearing. If it is not possible to respond within the expected time period, the officer
will provide an explanation for the delay and notify the employee of when a response can be
expected.

The written response must include:

e The outcome of the hearing and reasons behind this decision.
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e Explanation of the employee’s right to appeal to the next level of management if

they are not satisfied with the outcome of the hearing.

A copy of this letter and any meeting notes from the formal grievance process will be shared
with the HR department and kept confidentially on the personal file of the employee.

Where a grievance relates to the actions or behaviours of other employees, they will also be
advised of the outcome of the hearing within the same timescales, as above.

Any outcomes from the hearing shall be monitored and reviewed, as appropriate.
2.3. Appeal

If the employee is not satisfied with the outcome from the Grievance Hearing, they may submit
a request for appeal in writing to the next level of management, normally within five working
days of receiving the written outcome of the Grievance Hearing.

2.3.1. Submit a Request for Appeal
To refer the grievance to appeal, the employee must write to the next level of management
in their Section/Department outlining:

e The reasons for their dissatisfaction,
e Details of the resolution sought, and

e The reasons they feel their concerns have not been adequately handled or resolved
at earlier stages of the process.

The manager receiving the appeal (Appeal Officer) will acknowledge receipt of the grievance
within three working days.

2.3.2. Appeal Hearing

Before any Appeal Hearing, the Appeal Officer should conduct an appropriate review of the
evidence from the formal Grievance Hearing. The nature and extent of this review will
depend on the content of the grievance.

The Appeal Hearing will normally be arranged within ten working days of receipt of the
request to appeal.

At the Appeal Hearing, the Appeal Officer should allow the employee to explain the nature
of their grievance and why the previous response was not to their satisfaction.

The employee has the right to be accompanied or represented by a companion (work
colleague or Trade Union Representative) at these meetings. Again, the Appeal Officer
reserves the right to reject a companion if their behaviour or presence in the meeting
appears to be undermining the grievance process.

The manager that provided the formal grievance response (Hearing Officer) should also be
given the opportunity to explain the reasons behind their decision.
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The Appeal Officer should consider all the factors raised in the Appeal Hearing and make a

final determination on the matter.

2.3.3. Outcome of Grievance Appeal

The Appeal Officer will advise the employee of their decision verbally, normally within one
working day of the appeal hearing and in writing, normally within five working days of the
Appeal Hearing. If it is not possible to respond within the expected time period, the officer
will provide an explanation for the delay and notify the employee of when a response can be
expected.

The written response must include:
e The outcome of the appeal and reasons or evidence supporting the decision.

e Where applicable, any outcomes or actions required and the expected timeframes
and owners for these outcomes.

A copy of this letter and any meeting notes resulting from the Appeal Hearing will be shared
with the HR department and kept confidentially on the personal file of the employee.

Where an original grievance relates to a complaint or concern about another employee, the
individuals involved will also be advised of the outcome of the appeal and of any further
actions which may follow as a result of the Appeal Hearing in line with the above timescales.

Any resulting actions should be monitored by the Appeal Officer, as appropriate.

The Appeal Officer’s decision is final and no further internal route to resolution is available.
An employee cannot raise a further grievance about the same matter, unless the
circumstances have significantly changed.

3. Process Diagrams
The flowchart diagrams are designed to help managers and employees understand and follow
the core steps of the Grievance procedure. They do not highlight all the decision points or
interim steps, but help guide people through the relevant sections of the procedure.

Where process step numbers are used, these refer to the relevant section in this document, e.g.
Step 2.2.1 Submit Written grievance refers to Section 2.2.1: Submitting a Formal Grievance.

When viewing this document digitally, you are able to click on the number on the diagram to
jump to the relevant section of this document.

3.1.Grievance Process Summary
The following flowchart diagram outlines the high-level stages of the Grievance procedure.
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Grievance Process Summary

Employee has 2.1
a concern Informal Stage

Has the issue or
concern been
resolved?

2.2 Employment Issue

Formal Stage Resolved

Is the employee
satisfied with the
outcome?

2.3 Grievance Appeal
Appeal Stage Outcome

Decision is Final

3.2. Full Grievance Process Diagram
The following flow chart provides a more detailed overview of the core steps of the process,
including some of the main decision points.
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4. Review Schedule
This procedure will be reviewed periodically to respond to any legislative or advisory changes

and will be updated or re-validated at least every three years.

5. Change History

. Date .. Actioned | Approved | Date
Version . Description of Change PP .
Actioned by by Reviewed
1.0 February 2019 Draft following Consultation SHRA DHR February 2019
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1. Policy Statement
To operate effectively, the Falkland Islands Government (FIG) requires all employees to be
capable of performing the required duties of their role to the expected standard. In return, FIG
aims to provide employees with the necessary resources and support to effectively perform in
their job.

This policy, associated procedure and guidance aims to provide support to an employee in
achieving and maintaining a satisfactory standard of work performance, when their capability
has become a cause for concern, enabling managers to address the situation in a fair, reasonable
and timely manner.

2. Scope
2.1. This policy and associated procedure applies to all FIG employees with the following
exceptions:

. Post holders in the Royal Falkland Islands Police (RFIP) except the ‘Chief Police Officer’
— managed under the relevant Ordinances for RFIP.

° Post holders in the Falkland Islands Defence Force (FIDF) except the ‘Commanding
Officer’ — managed under the relevant Ordinances for FIDF.

2.2. Where an employee is capable of carrying out their work duties, but for some reason
chooses not to, this is a disciplinary matter and therefore the Conduct and Disciplinary
Policy and Procedure should be used instead.
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2.3.

Poor performance by agency workers, external contractors and consultants should be
managed under the commercial arrangements for those contracts and raised with the
external organisation responsible for these workers.

3. Principles

3.1.

3.2.

3.3.

3.4.

3.5.

3.6.

3.7.

FIG has an obligation to ensure all employees are provided with the necessary training,
resources and support to reach and maintain the appropriate standards of performance
in their role.

The management of capability cases will seek to minimise the impact of poor
performance upon the department and FIG services, whilst taking into consideration the
personal circumstances of the employee and the need for cases to be handled fairly,
reasonably, consistently and in a timely manner.

Where performance falls below required standards, managers must support the
employee in their efforts to improve and maintain the expected standard of work, with
an emphasis on clearly communicating and documenting the improvements required
and support that will be offered, via an appropriate Performance Improvement Plan.

Employees will be advised of any formal capability proceedings in writing, they will be
given the opportunity to state their case and have the right of appeal against any formal
capability actions, which may involve action up to and including dismissal.

Dismissal will not normally be applied as an outcome under this policy, unless an
employee fails to satisfy the conditions of their Performance Improvement Plan, after
previous formal action under the Capability Policy and Procedure.

Failure to co-operate or engage with formal capability proceedings may be considered a
disciplinary matter and will be handled under the relevant policy and procedure.

All capability matters will be handled with as high degree of confidentiality as is
practicable. Issues may need to be discussed with those able to provide support and aid
in resolving the concerns.

4. Key Roles & Responsibilities

4.1. Chief Executive
The Chief Executive has overall accountability for ensuring the Capability process is managed

appropriately, in accordance with agreed policies, procedures and legislation.

4.2.Director of Human Resources

The Director of Human Resources has delegated responsibility for:

Ensuring suitable policies and procedures are in place to manage performance in the

workplace and ensure any concerns about capability are handled in a fair, timely and

reasonable manner.
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e Providing appropriate training and guidance to ensure managers are competent to

support and help employees to reach the expected standard of performance.

4.3.Directors, Heads of Service & Managers
Directors, Heads of Service and Managers are responsible for:

e Ensuring employees are aware of the expected standards of performance within their
role, setting suitable objectives to measure performance against and having regular
discussions with their staff about their skills, knowledge and development at work.

e Helping employees to understand how this policy and associated procedures may be
applied when concerns are raised about capability.

e Providing reasonable adjustments or support, where appropriate, for any employee
experiencing a serious health concern or disability that impacts upon their capability.

o Dealing with all capability issues in a sensitive and timely manner, not allowing poor
performance to persist or be dragged out over a prolonged period.

e Chairing or attending formal Capability Hearings, Appeals or other related meetings, as
required.

e Keeping appropriate records of capability proceedings and ensuring matters are kept
confidential, as far as reasonably practicable.

4.4.All Employees

All employees are responsible for:

e Familiarising themselves with this policy and associated procedure and other areas of
the Management Code to understand performance expectations and how any concerns
about capability will be managed.

e Taking reasonable steps to improve and address areas of poor performance when
advised of a capability or performance concern.

e Advising their manager as soon as possible of any issues or barriers that might be
preventing them from meeting the required performance standards in their role.

5. Review Schedule
This policy will be reviewed periodically to respond to any legislative or advisory changes and will
be updated or re-validated at least every three years.
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1. Introduction
The Capability procedure outlines the steps that must be taken to support employees to reach
and maintain the expected standard of performance, in cases where capability has become a
cause for concern.

The procedure is accompanied by a guidance document which provides further information and
support for employees and managers in following this process.

2. Process Stages

2.1.Initial Performance Improvement Plan (Informal Stage)

Once a performance or capability issue has been identified, managers must take reasonable and
appropriate supportive actions to help the underperforming employee reach the expected
standard. As a minimum, the employee must be told of the performance concerns and allowed
time to address the issue.

It is recommended that managers use a Performance Improvement Plan (PIP) to document and
outline the improvements required and the support that will be offered to an employee at this
stage. This tool provides a clear way of communicating the performance concerns and sets out
the actions that must be taken and a reasonable timeframe for improvements to be made. The
PIP should outline the actions the employee must take, as well as the support that will be
provided by the manager. A template and instructions for completing an appropriate PIP
document will be provided in guidance.
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If the concerns may be related to a medical issue or disability, managers should explore what

reasonable support may help the employee fulfil the expectations of their role. Advice may be
sought from Occupational Health on the employee’s fitness for work, as well as suggestions of
recommended adjustments.

If an employee fails to make the necessary improvements set out in their Performance
Improvement Plan within a reasonable period of time or the performance issue is sufficiently
serious that immediate action is deemed necessary, then managers should progress to a
Capability Review.

2.2.Capability Review

If a performance or capability issue persists after an initial Performance Improvement Plan has
been put in place, or the concerns are so serious that formal action is considered necessary, the
line manager should conduct a Capability Review.

This is an investigation stage, designed to verify the facts around the capability issue and gather
evidence to determine whether there is sufficient concern to progress to a formal Capability
Hearing. Any investigation must be appropriate and proportionate to the concerns and provide
the employee an opportunity to respond to the matters raised.

Where the informal stage has been supported by a documented Performance Improvement
Plan, the Capability Review may simply involve a meeting with the employee to discuss progress
against this plan and identify where improvements are still required.

Further information on conducting an appropriate Capability Review can be found in the
accompanying guidance document.

2.3.Formal Capability Hearing

If the line manager identifies through the Capability Review that there are sufficient concerns to
take further action, then they should consult with their own manager and HR to arrange a
formal Capability Hearing.

This procedure outlines the steps to be taken to ensure the hearing is carried out fairly and
appropriately. Further details are provided in the accompanying guidance.

2.3.1. The Capability Hearing Officer

The Capability Hearing will be chaired by a manager at Head of Service level or above. The
Hearing Officer cannot be the direct line manager of the employee and will normally be
identified from outside of the employee’s department.

Where the Capability Review has suggested that there may be no realistic prospect of
improvement or a further hearing is taking place after an employee has failed to improve
under a Formal Performance Improvement Plan, then the Hearing Officer must be a Director
(CMT Member) or above, in order to make a decision on possible capability dismissal.

2.3.2. Invite employee to attend and outline concerns
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Before the hearing can take place, a letter should be sent to the employee inviting them to

attend and outlining their rights in writing. It should include:

e A minimum of five working days’ notice of the date, time and location of the hearing
and the name and role of the Capability Hearing Officer.

e A simple written explanation of the primary capability or performance concerns,
detailing how the employee has failed to meet the expectations of their role.

e A record of steps taken by the manager to address the employee’s capability or
performance concerns to date, including dates of any previous relevant warnings,
capability review meetings or support offered (e.g. additional training provided).

e Where dismissal is a possible outcome of the hearing (in cases where there is an
existing warning on file or it is felt all reasonable steps to improve performance have
been considered), this must be made clear in the invite.

e The employee’s right to be accompanied or represented at this meeting by a
companion (work colleague or recognised Trade Union Representative).

e The right to call witnesses and the requirement to notify the Capability Hearing
Officer of any attending witnesses at least 24 hours before the hearing is due to
start.

o The right to rely on documentary evidence and provide copies to the hearing officer
at least 24 hours before the hearing is due to start.

e A copy of any relevant documentary evidence, such as a copy of any existing
Performance Improvement Plan, Occupational Health report or attendance records.

e Notice that a request to reschedule or postpone may be granted at the Capability
Hearing Officer’s discretion, but that if an employee is unable to attend a
rescheduled meeting or does not provide sufficient notice or reason, then the
matter may be heard in their absence.

2.3.3. The Capability Hearing

The focus of the Capability Hearing is to determine whether all reasonable steps have been
taken to support the employee to reach and maintain the expected standards of
performance.

A Capability Hearing provides an opportunity for the employee’s line manager to outline
their concerns about the performance or capability of the employee and explain what action
they have taken to support the employee. The hearing provides the employee an
opportunity to respond to these concerns and explain why they have been unable to reach
the expected standards so far and what support they may need in order to do so.
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The Capability Hearing should take a problem-solving approach, seeking a solution to the

performance issues which will enable the employee to reach the necessary standard, whilst
minimising the negative impact of poor performance on the service/department.

The Capability Hearing Officer may adjourn the meeting to provide attendees with a short
break, to secure additional evidence (e.g. Occupational Health advice) or to deliberate over
the evidence presented before making a decision.

2.3.4. Decision-making and possible outcomes

The Capability Hearing Officer must determine whether or not the employee is able to
perform their role to the expected standard and where their performance does not meet
the standard, whether there is a reasonable prospect of any necessary improvements being
made with the right support or more time. The hearing may result in one of three outcomes:

e Standard Achieved: The employee has performed at the expected standard or
already made sufficient improvement against the conditions set out in their
Performance Improvement Plan. The case against the employee is dismissed.

e Improvement Required: The employee has not met the required standards of
performance, but there is a reasonable prospect of the employee improving if they
are given additional management support or more time to achieve the expected
standard.

This outcome results in a Formal Performance Improvement Plan to be agreed
between the line manager and employee, setting out both the improvements
required by the employee and the support that will be given by the manager. A
formal warning may also be given.

o Improvement Unrealistic: The employee has not met the required standards and
there is no reasonable prospect of them doing so and therefore ‘Action Short of
Dismissal’ (e.g. redeployment) or dismissal on capability grounds may be
appropriate actions. This outcome will normally only be applied after an employee
has failed to improve after a previous formal warning.

Where an employee has failed to reach the required standard, the Hearing Officer must
determine the most appropriate capability actions in the circumstances. A Hearing Officer
may impose a lesser action where they feel a manager has not yet provided sufficient
support or time for the employee to improve. The actions that can be taken against the
employee, in order of severity are:

1. Formal Performance Improvement Plan, without Warning
2. Formal Performance Improvement Plan & First Capability Warning
3. Formal Performance Improvement Plan & Final Capability Warning

4. Action Short of Dismissal (e.g. redeployment or demotion) on Capability Grounds
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5. Dismissal on Capability Grounds

Where improvement is required, the hearing officer should provide recommendations of
actions for inclusion in the Formal Performance Improvement Plan, including any support
which must be put in place by the line manager to enable the employee to reach the
required standard.

If an employee later fails to satisfy the conditions of their Formal Performance Improvement
Plan or further concerns about capability arise during a formal warning period, this may
result in further action under the provision of this procedure, which may ultimately result in
dismissal.

2.3.5. Communicating the Outcomes

The Hearing Officer will, if possible, communicate the outcome of the hearing on the day.
However, the outcome will always be confirmed in writing, normally within five working
days of concluding the hearing. If there is a delay in providing a decision, the employee and
line manager should be informed of the reasons for the delay and the likely date of an
outcome, as soon as possible.

Where an employee’s performance is found to have not reached the expected standard, the
letter must include, where relevant:

e Details of the capability actions being taken (e.g. Formal Performance Improvement
Plan and Warning).

e Reasons for the decision reached at the hearing.

e Actions for inclusion in the Formal Performance Improvement Plan outlining the
expected improvements, the support that will be offered and the timeframe in
which these conditions which must be satisfied.

e An indication of the time period that any warnings will remain active on the
employee’s personal file.

e Explanation of the employee’s right to appeal and the procedure to be followed.
2.4.Capability Appeal

If following a Capability Hearing, the outcome is ‘Improvement Required’ or ‘Improvement
Unrealistic’, the employee can chose to appeal the decision.

An appeal may be made on one of the following three grounds:
e The employee believed the original capability hearing process to be flawed.

e New evidence that was not reasonably available at the time of the original hearing has
come to light, which could now make a difference to the findings of the Hearing.
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e The employee feels the action recommended was not appropriate or reasonable within

the circumstances.

The appeal stage is designed to review the process followed and decisions taken at the original
hearing and determine whether they were reasonable in all of the circumstances at the time. An
appeal hearing is not a full rehearing of the case.

Any formal capability action or Performance Improvement Plan imposed as a result of the
original hearing will remain in force unless, and until, it is modified as a result of the appeal.

2.4.1. Notify intention to appeal in writing
The employee must submit their written request to appeal within five working days of
receiving a decision from a Formal Capability Hearing.

The employee raising the appeal should:
e Address their request to the Director of HR, who will appoint the Appeal Chair.
e QOutline the grounds on which an appeal is being made.

e Include any new evidence or documents they wish to be considered and relied upon
at the appeal hearing.

2.4.2. The Appeal Chair

The Appeal Hearing will normally be chaired by a Director (CMT Member) outside of the
employee’s department. Where the Appeal Hearing relates to a case involving a Director’s
capability or is against a decision to dismiss, the appeal will normally be heard by the Chief
Executive and/or Director of HR.

2.4.3. The Appeal

The Appeal Hearing is not a full rehearing of the case. An Appeal Hearing provides the
employee an opportunity to present their grounds for appeal and gives the Hearing Officer
the opportunity to respond and explain their previous decision.

The steps that must be taken to arrange and conduct an appeal are fully outlined in the
guidance.

2.4.4. Decision-making and possible appeal outcomes
The Appeal Chair will review the evidence and make a decision on whether there is any
merit in the appeal.

The possible outcomes of an appeal decision are as follows:

e Appeal Upheld — the original decision was flawed and/or the resulting outcome was
peverse/inconsistent/inappropriate, therefore the original decision should be
revoked and either the case is dismissed or an alternative lesser action should be
taken (e.g. redeployment or final warning instead of dismissal). Measures will be
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taken to address any impact arising from any formal actions or warnings that have

now been revoked.

e Appeal Upheld in part — There is merit in the grounds for appeal, but the original
decision was reasonable based upon the evidence available at the time. In these
circumstances, the decision may be revised and either no action or a lesser action is
imposed (e.g. reduced warning or changes to the actions in the Formal Performance
Improvement Plan). The elements which were not upheld will be recorded and a
note to this effect will be placed on the employee’s file.

o Appeal Denied — the evidence reviewed during the appeal (including any new
evidence) has shown that the original decision was fair and reasonable. In this case,
the determination of the original Hearing Officer remains unchanged and should be
confirmed, along with any relevant actions.

2.4.5. Communicating the outcomes of an appeal
The Appeal Chair may provide a verbal outcome at the meeting. However, the outcome will
always be confirmed in writing within five working days of the hearing.

Where an appeal is upheld in full or in part, the outcome letter will include, where relevant:

e Details of any revised actions, warnings or changes to the Performance
Improvement Plan, including the timescales for these to remain active.

e Reasons for the decision reached at appeal.

The final written appeal decision is final and no further internal appeal is permitted.

2.5.Governor’s Review

Any employee subject to a decision to remove an employee from public office, to demote or
subject the individual to a significant financial penalty, or a penalty which would have an adverse
consequence as regards the payment of any gratuity or pension, have the constitutional right to
appeal to the Governor to review the case.

The request for a Governor’s Review must be made in writing, addressed to the Governor but
lodged with the Chief Executive, within ten working days of receiving written confirmation of the
appeal decision. The Governor’s Review will proceed, as per the approved procedure.

Any capability actions imposed as a result of the original hearing or revised following an appeal
will remain in effect, unless and until they are modified as a result of a Governor’s Review.
3. Process Diagrams

3.1. Capability Process
The following flowchart diagram outlines the main steps of the Capability process.
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It does not highlight all the decision points, interim steps or indicate who should take each
action, but is designed to help guide people through the relevant sections of the procedure.

Where process step numbers are used, these refer to the relevant section in this document, e.g.
Step 2.3. Capability Hearing refers to 2.3. Formal Capability Hearing.

When viewing this document digitally, you are able to click on the number on the diagram to
jump to the relevant section of this document.
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4. Review Schedule
This procedure will be reviewed periodically to respond to any legislative or advisory changes

and will be updated at least every three years.

5. Change History

. Date .. Actioned | Approved | Date
Version Actioned Description of Change by i Reviewed

Draft Document following
consultation.

1.0 February 2019 SHRA DHR February 2019
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1. Policy Statement
The right to a Governor’s Review is enshrined in the Falkland Islands Constitution under Chapter
VI, Clause 85.3.

Discipline and removal of public officers

85.—(1) Disciplinary control of public officers, and the removal from office of any public
officer, shall be in accordance with the Management Code for the time being in operation.

(2) The Governor shall be informed of any disciplinary or other management action that 1s likely
to lead to removal from public office, demotion or significant financial penalty, or that is likely to
have any adverse consequence as regards the payment of any gratuity or pension to a public
officer; and a final decision resulting from any such action may be appealed to the Governor by a
public officer who 1s the subject of the decision.

(3) In this section “Management Code™ means a code for the management of the public service
issued by the Governor with the approval of a Secretary of State and with the agreement of the
Executive Council; and any amendment of the Management Code that affects the discipline or
removal of public officers shall require the prior approval of a Secretary of State.

(4) This section shall not apply to—

(a) any office in the police force except that of Chief of Police; or

(b) any office in the Falkland Islands Defence Force except that of Officer Commanding that
Force.

Figure 1: Chapter VI, Clause 85.

The constitution allows Government employees the right to ask the Governor to review any
management decision to dismiss, demote or impose a significant financial penalty resulting from
formal disciplinary or capability proceedings.

The Falkland Islands Government acknowledges its responsibility to allow employees the
opportunity to exercise this right, in additional to any existing provisions for the right to appeal,
outlined in the Management Code.
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This policy and associated procedure provides guidance on the Governor’s Review procedure

and the steps for employees to follow when exercising this constitutional right.

2. Scope
2.1. This policy and associated procedure applies to all FIG employees with the following
exceptions:

. Post holders in the Royal Falkland Islands Policy (RFIP) except the ‘Chief of Police’ —
usually managed under the relevant Ordinances for RFIP.

o Post holders in the Falkland Islands Defence Force (FIDF) except that of Officer
Commanding that Force — usually managed under the relevant Ordinances for FIDF.

2.2. This policy and associated procedure can only be used to review decisions where a
manager has taken one of the following management actions:

. Dismissal of an employee for Misconduct/Gross Misconduct

° Action Short of Dismissal for Misconduct/Gross Misconduct

. Final Written Warning for Misconduct

. Dismissal of an employee on Capability Grounds

. Action Short of Dismissal on Capability Grounds

. Imposition of a Significant Financial Penalty, e.g. withholding a gratuity payment or

reducing pension rights.

2.3. In circumstances where the initial management decision may have already been taken by
the Governor, the Governor’s Review may be used to ask the Governor to review their
own decision.

3. Principles
3.1. All employees subject to relevant management actions, as outlined in the constitution,
have the right to request a Governor’s Review.

3.2. All employees will have access to a copy of this policy and procedure and will be made
aware of the approved Appeals and Governor’s Review processes if subject to any
management action where there is a right to a Governor’s Review.

3.3. The Governor will usually make their decision based upon a review of all relevant
documentary evidence. Decision-making will be on the balance of probabilities.

3.4. There is no automatic right to a meeting with the Governor as part of this policy or
associated procedure, although a hearing with the affected employee may be granted at
the discretion of the Governor, particularly where circumstances are especially complex.

3.5. All employees are encouraged to exercise their rights under any alternative appeal process
where offered, as this will usually result in a faster outcome than a Governor’s Review and
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automatically provides the employee with an opportunity to voice their own concerns

about the decision taken.

3.6. Where an employee has the right to an alternative appeal process and has not exercised
this right, the Governor has the discretion to insist the appeal stage is completed and to
delegate authority for chairing the appeal hearing to a suitable officer, instead of
conducting the Governor’s Review at this stage.

3.7. The Governor’s Review process will be conducted in line with suggested timelines outlined
in the associated procedure, taking into account any reasonable circumstances that may
cause a delay.

3.8. The Governor’'s Review decision is always final and cannot be subject to another
Governor’s Review.

4. Key Roles & Responsibilities

4.1.Governor
The Governor has overall accountability for:

e Ensuring that employees are able to exercise their constitutional right to a Governor’s
Review and for ensuring the process is managed in accordance with agreed policies,
procedures and legislation.

4.2. Chief Executive
The Chief Executive has delegated responsibility for:

e Ensuring that Governor’s Reviews are managed appropriately in accordance with
agreed policies, procedures and legislation.

e Receiving all written requests for a Governor’s Review before forwarding these onto the
Governor’s office for consideration.

4.3.Director of Human Resources
The Director of Human Resources has delegated responsibility for:

e Ensuring suitable policies and procedures are in place to govern all management
decisions affected by the Governor’s Review process and for providing appropriate
training and development to enable all employees and managers to understand and
follow these procedures.

e Implementing any recommendations resulting from a Governor’s Review once the
decision has been made.

4.4.Directors, Heads of Service & Managers
Directors, Heads of Service and Managers are responsible for:
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e Ensuring any management decisions which may arise in a Governor’s Review are taken
fairly, in line with the relevant policies and procedures.

e Responding promptly to any requests for evidence from the Governor or Chief
Executive’s office to facilitate the Governor’s Review process.

4.5. All Employees

All employees are responsible for:

e Ensuring they familiarise themselves with this policy and associated procedure to
understand the steps they must take in order to exercise their right to a Governor’s
Review.

5. Review Schedule
This policy will be reviewed periodically to respond to any legislative or advisory changes and will
be updated at least every five years and in the event of any constitutional change.

6. Change History

. Date .. Actioned | Approved | Date
D
Version Actioned escription of Change by i Reviewed

Draft Document following

1.0 February 2019 )
consultation

SHRA DHR February 2019
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1. Introduction

The Governor’s Review Procedure (C4-04-PRO-Governor) outlines the process that should be
followed when an employee chooses to exercise their constitutional right to a Governor’s
Review.

2. Process Stages

2.1.The Request for a Governor’s Review
Employees subject to management actions which enable the right to request a Governor’s
Review will be reminded of this when officially notified of the decision in writing.

Currently, the actions which may be subject to a Governor’s Review are:

° Dismissal of an employee for Misconduct/Gross Misconduct
. Action Short of Dismissal (ASD) for Misconduct/Gross Misconduct

. Final Written Warning (FWW) for Misconduct

° Dismissal of an employee on Capability Grounds
° Action Short of Dismissal on Capability Grounds
. Imposition of a Significant Financial Penalty, e.g. withholding a gratuity payment or

reducing pension rights.

Any employee wishing to exercise their right to review one of the above decisions must:
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e Submit their request in writing, addressed to the Governor, but lodged with the Chief

Executive’s office, within ten working days of the decision subject to review. In
exceptional cases, the Governor may, at their discretion, consider a request outside of
these timescales.

e Explain clearly the decisions the employee wishes the Governor to review.

e Provide the date that the management decision took place (hearing and/or appeal date)
and the name of the manager(s) who made the decision.

e Include, in detail, the reasons for raising the request for a Governor’s Review.

The Governor’s Review process is not an opportunity to present additional evidence which could
reasonably been available at earlier stages in formal proceedings (hearing or appeal). The
employee should not submit a request for a Governor’s Review until they have exhausted any
available internal appeal process.

2.2.Response to the Request & Case File Prepared
The Governor’s Office will acknowledge the request for a Governor’s Review in writing, normally
within five working days of receiving the request.

Alongside this, the Chief Executive’s office will prepare a file outlining the case for the Governor,
including copies of all documentary evidence previously considered in earlier stages of
proceedings. This may include:

e A copy of all correspondence related to the matter, including the formal written
outcome of the decision.

e  Minutes from any formal hearings or appeal hearings relating to the decision.

e Any written evidence or witness statements submitted for consideration at formal
hearings relating to the case.

o A copy of the employee’s personal file.

If the request from the employee raises matters not addressed in the documentary evidence,
the Chief Executive’s office or Governor may request further written information directly from
the manager who took the initial decision/action which is under review. The manager should
aim to respond as soon as possible and within a maximum of five working days.

If an employee has failed to exhaust their right to internal appeal before submitting their
request, the Chief Executive or Governor may insist this is conducted before proceeding with the
Governor’s Review. The employee may choose to withdraw their request for a review at this
stage. Alternatively, the appeal outcome will subsequently be included in the Governor’s Review
file outlining the case.

The employee will be provided with a copy of the case file prior to submission to the Governor..
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2.3.The Review
The task of the Governor in conducting the Review will be to determine whether the decisions

concerned were justified and appropriate to the nature of the case. Reviews must be carried out
fairly and in accordance with the principles of natural justice; decision-making is on the balance
of probabilities. The Governor will be responsible for determining the course of the Review and
the steps necessary to make a decision on the case.

Most reviews will consist solely of a documentary review. The Governor is under no obligation to
grant an employee a personal hearing, but may choose to meet with the employee to clarify any
points in the case file or to question the officer about their reasons for seeking a Governor’s
Review. As per other formal hearings, employees may be accompanied at these meetings by a
work colleague or recognised Trade Union Representative. The Governor may also choose to
meet with other involved parties (e.g. manager making the original decision).

The Governor will aim to provide a written response, outlining their findings, within one month
of receiving the request for a review. Any delay in providing a response will be communicated in
writing to the employee who requested the review.

2.4.Outcomes of a Governor’s Review
The Governor, having reviewed the case, may choose one of the following two outcomes:

e Support the Management Action: The Governor concurs fully with the previous
management decision and therefore the original decision stands.

e Override the Management Action: The Governor concludes that the previous
management decision was flawed in some way and therefore should be changed.

Where the Governor chooses to override a management action, they must outline the revised
outcomes or sanction expected. The Governor may only reduce a sanction imposed, not increase
the seriousness of the outcome.

Where the outcome of a Governor’s Review is to overturn a previous management action, the
new outcome will take effect from the date the original decision was taken, effectively
overriding the previous outcome.

The outcome of the Governor’s Review is final and cannot be subject to a further Governor’s
Review.

2.5.Communicating the Outcome

Once the Governor has reached their decision, they will write to the employee to inform them of
the outcome of the Governor’s Review. The Governor will include a copy of any minutes taken
during any additional meetings and a written record of the reasons for their decision.

If an outcome cannot be communicated within one month of the original written request, the
employee will be notified of the reasons for any delay in writing and an indication will be given
for when the employee can expect the Governor’s Review to be concluded.
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Where a decision has been changed or overturned, the Director of Human Resources (DHR) is

responsible for implementing actions resulting from the outcome. They will also ensure the
matter is properly recorded on the employee’s personal file.

3. Process Diagrams

3.1.Governor’s Review Process

The following flowchart diagram outlines the main steps of the Governor’s Review process.

It does not highlight all the decision points or indicate who should take each action, but is
designed to help guide people through the relevant sections of the procedure.

Where process step numbers are used, these refer to the relevant section in this document e.g.
Step ‘2.4 Governor makes a decision on outcome’ refers to section 2.4. Outcomes of a
Governor’s Review. When viewing this document digitally, you are able to click on the number
on the diagram to jump to the relevant section of this document.
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4. Review Schedule
This procedure will be reviewed periodically to respond to any legislative or advisory changes
and will be updated at least every five years and in the event on any constitutional change.

5. Change History

. Date .. Actioned | Approved | Date
Version . Description of Change PP
Actioned by by Approved
1.0 February Draft Document following | SHRA DHR February 2019
2019 consultation
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1. Policy Statement
Everyone has the right to be treated with dignity and respect at work. Falkland Islands
Government (FIG) is committed to creating a work environment and culture that is free from
inappropriate behaviours, such as bullying and harassment. These behaviours can create an
environment that negatively impacts the well-being and job performance of people at work.

This policy sets out the standards of behaviour expected of all employees and workers to ensure
every employee is able to achieve their full potential, preventing bullying and harassment in the
workplace. This policy also supports the Equality and Diversity Policy.

2. Scope
2.1. This policy and associated procedure applies to all FIG employees, agency workers,
external contractors and consultants working in Government buildings or supporting
Government services.
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3. Principles
3.1. FIG has an obligation to protect employees from bullying, harassment and victimisation

in the workplace and to create a culture where employees feel safe and treated fairly,
with dignity and respect.

3.2. FIG will not tolerate or accept, bullying, harassment or victimisation, in any form.
Disciplinary action will be taken against any employee found to have been engaging in
such behaviour.

3.3. Where appropriate, effort should be made to resolve issues or concerns about possible
intimidating, offensive or harassing behaviour informally. Employees are encouraged to
speak with the party causing concern or their line manager to try and resolve the issue.

3.4. Anyone that is aware of any incidents of bullying and harassment occurring in FIG, or
who believes that they are being exposed to such behaviour, should report the matter
to an appropriate manager. Failure to report may amount to tolerance of such
behaviour.

3.5. Any allegations relating to bullying and harassment will be taken seriously and treated
sensitively and confidentially, where appropriate.

3.6. Recognising that individuals have a different view on what may be offensive or
intimidating, when investigating allegations of bullying or harassment, FIG will need to
assess whether the alleged behaviour could reasonably be considered to violate the
person’s dignity or create an intimidating, hostile, degrading, humiliating or offensive
working environment for that individual.

3.7. FIG will make every effort to protect employees against victimisation where they raise a
concern under this policy in good faith or are assisting or supporting a colleague in
raising or investigating a concern.

3.8. Making an allegation of bullying or harassment that is found to be deliberately vexatious
(frivolous, malicious or known to be untrue) may be considered a disciplinary matter.

4. Key Roles & Responsibilities

4.1. Chief Executive

The Chief Executive has overall accountability for:

e Ensuring policies and procedures are in place to support a workplace culture where
everyone is treated with dignity and respect and bullying and harassment is not
tolerated.

4.2.Director of Human Resources

The Director of Human Resources has delegated responsibility for:

e Ensuring suitable policies and procedures are in place to prevent bullying and
harassment in the workplace and ensure any concerns raised by employees are handled
in a fair, timely and reasonable manner.
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Providing appropriate training and guidance to ensure managers are competent to
prevent bullying and harassment within their teams and effectively handle any
allegations if they occur.

Providing support and advice to employees who wish to raise concerns about behaviour
which may amount to bullying and harassment on the application of this policy.

Monitoring incidences of bullying and harassment and initiating appropriate actions to
prevent further instances.

4.3.Directors, Heads of Service & Managers
Directors, Heads of Service and Managers are responsible for:

Creating a work environment where everyone is treated with dignity and respect, free of
negative behaviours such as bullying and harassment.

Leading by example and ensuring their own behaviour matches the standards expected
of their team.

Being alert to any unacceptable behaviour or incidents of bullying and harassment and
taking appropriate action promptly, sensitively and confidentially.

Helping employees to understand this policy, ensuring they are aware of how to raise
concerns about unacceptable behaviour, including possible cases of bullying,
harassment or victimisation.

Consulting with HR on how best to handle any allegations of bullying and harassment
within their teams.

Being responsive and supportive to any member of staff who makes an allegation of
bullying, harassment or victimisation and taking their concerns seriously.

Ensuring all parties involved in any allegation of unacceptable behaviour are treated
fairly and appropriately supported throughout the process.

Managing their team in line with all relevant FIG HR policies and procedures, including
tackling any work-related issues such as poor performance, conduct or attendance, in a
fair, reasonable and timely manner. Effectively managing staff, in line with HR policies
and procedures, is unlikely to amount to bullying and harassment under this policy.

4.4. All Employees

All employees are responsible for:

Treating all colleagues fairly, with dignity and respect and ensuring the working
environment is one free of negative behaviours, such as discrimination, bullying and
harassment.
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e Familiarising themselves with this policy and associated procedure and other areas of
the Management Code to understand the behaviour expected of them in the

workplace.

e Complying with any reasonable management instructions which have been
communicated in a reasonable manner. Employees should recognise that firm but fair
management, appropriately following HR policies, procedures and guidance, is unlikely
to amount to bullying and harassment.

e Considering whether their behaviour may cause offence or upset to others and avoid
acting in a manner that may be considered bullying and harassment.

e Discouraging negative behaviour by making it clear they find such behaviour by others
unacceptable and supporting any colleagues who are considering raising a concern.

e Alert an appropriate manager, as soon as possible, of any incident of bullying and
harassment so that FIG may deal with the issue swiftly, in line with relevant policy and
procedures.

e Co-operating fully with any investigation and disclosing all relevant information.

5. Key Definitions

5.1.Dignity and Respect

To treat someone with dignity and respect in the workplace means to value and appreciate them
as an individual. Everyone is worthy of fair and ethical treatment. Treat others how you would
expect them to treat you.

5.2.Bullying

Bullying is repeated and persistent negative or malicious behaviour towards another person,
which may intimidate, offend, humiliate, undermine or some other way injure the recipient,
often through a misuse of power.

5.3.Harassment

Harassment is unwanted negative behaviour towards another person, related to a particular
characteristic, such as sex, sexual orientation, race, religion, nationality, language or other
status, which has the purpose or effect of violating that person’s dignity.

5.4.Victimisation

Victimisation is the negative treatment of someone as a result of their involvement in raising,
supporting or investigating a concern or complaint. Anyone who raises a concern about bullying
and harassment, in good faith, has the right not to be victimised for their involvement in that
complaint.
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6. Review Schedule
This policy will be reviewed periodically to respond to any legislative or advisory changes and will

be updated or re-validated at least every two years.

7. Change History

Version

1.0 DRAFT

. Date . Actioned | Approved | Date
Version . Description of Change .
Actioned by by Reviewed
1.0 February 2019 Draft following Consultation SHRA DHR February 2019
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1. Introduction
Falkland Islands Government (FIG) recognises that it can be difficult for an individual to raise a
complaint of bullying, harassment, discrimination or victimisation on an informal or formal basis.
Therefore the purpose of this procedure is to support all parties involved to resolve any related
issues promptly and fairly, signposting employees and managers to the most appropriate route
for resolution.

Where possible, employees should try to address concerns relating to any unwanted behaviour
informally, as this may resolve the issue without the need to progress to a formal stage of the
procedure. However, it is recognised there may be instances where an informal approach is not
appropriate or the alleged behaviour is sufficiently serious to warrant immediate formal
investigation.

The Dignity at Work Procedure (C4-05-PRO-Dignity) supports the Dignity at Work Policy and
should be used in conjunction with the Grievance and Conduct and Disciplinary Policy,
Procedure and Guidance to ensure allegations of bullying, harassment or victimisation by
employees are appropriately investigated and where upheld, appropriate sanctions are applied.

Where matters relate to behaviour conducted by members of the public or external third-
parties, the concerns may alternatively need to be handled under the Whistleblowing policy,
procedure and guidance instead.

2. Process Stages

2.1.Informal Action
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In many cases, an informal approach is the most effective method of achieving a resolution.

Informal action may allow on-going working relationships the best chance of improving and
continuing in an appropriate and constructive manner.

Any employee that feels that they have experienced unacceptable behaviour, or have witnessed
such behaviour is encouraged to act promptly to try to address the issue.

Wherever possible, employees are encouraged to attempt to resolve the issues between
themselves or with the support of their manager. For example, if any employee believes
someone has made an unacceptable comment about another employee, they might approach
the person and explain they found the comment offensive, requesting that this behaviour stops
and does not occur again.

In some cases, an individual may be unaware their behaviour is inappropriate or has caused
offence or the individual’s words or actions may have been misinterpreted by others. Often, all
that is needed to resolve the matter will be to speak with the employees involved to help them
understand the impact of their behaviour on others, allowing the concern to be resolved
immediately. One-off occurrences of such behaviour may be uncomfortable or unpleasant at the
time, but if it stops and does not happen again, then it is unlikely to amount to bullying and
harassment.

Where an employee does not feel able to challenge the behaviour directly, the employee may
wish to raise the matter with their line manager or seek advice from HR. Where concerns relate
to the behaviour of their manager, they should raise their concern with a more senior manager
within their department or HR.

There is no need to put the complaint in writing at this stage. Managers are expected to take
such concerns seriously and should meet with the employee to discuss the concerns and identify
how the matter could be resolved informally. A problem-solving approach should be taken and
genuine attempts should be made by the employee, manager, HR and any other involved parties
to find a mutually acceptable response to the concern.

The HR department is available at all stages of this process to provide advice to any employee or
manager to help them resolve issues, including attending informal meetings between parties,
where appropriate and agreed. Facilitated discussion or mediation by an external party, such as
HR, may allow the parties involved to reach a resolution.

If the employee is dissatisfied with the outcome of the informal approach or the threatening,
offensive or bullying behaviour becomes more serious and persistent, this should be formally
reported to allow an investigation to take place and to prevent further potential negative
behaviours from taking place.

2.2. Formal Action

An employee may consider making a formal complaint of bullying, harassment, discrimination or
victimisation if attempts to resolve the issue informally have been exhausted or where it may
not be appropriate to use an informal approach given the seriousness of the allegations.
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Most formal complaints raised under the Dignity at Work policy and procedure will be handled

as a ‘grievance’ and employees should follow the steps outlined under the approved Grievance
policy, procedure and guidance to raise their concerns.

Some complaints involving external third-parties (e.g. a member of the public or agency
workers) or very serious allegations involving possible illegal or unethical behaviour may need to
be referred for consideration by the Attorney General under the current approved
Whistleblowing Policy and Procedure. In these cases, employees and managers should refer to
guidance to assess whether the case may amount to a whistleblowing concern.

2.2.1. Report via the Grievance Procedure
The employee should refer to the guidance provided under the Formal Grievance procedure
(C4-02-PRO-Grievance) to set out their concerns in writing.

In summary, to raise a concern relating to dignity at work, the reporting employee must:

e Qutline their concerns in writing, including information about the behaviour or
actions that have taken place, the individuals involved and any steps taken to
resolve the issue so far.

e Submit the letter, along with any supporting evidence, to an appropriate manager,
normally within four weeks of the behaviour that occurred.

In cases of possible bullying and harassment, the reporting employee does not have to have
been subject to the behaviour themselves to raise this matter as a grievance, but could do so
on behalf of another employee after witnessing such behaviour.

The most appropriate manager to receive or handle the complaint will depend on the nature
of the allegations and the involved parties:

e Where an employee believes they have been subject to negative, bullying or
harassing behaviour, they should ideally report the matter to their line manager, in
line with the guidance set out in the formal grievance procedure.

e Where allegations may involve members of the employee’s management chain, are
very serious or the matter is being reported by a witness or third-party on a
colleague’s behalf, the reporting employee may alternatively set out their concerns
in writing to their Director and/or the HR Department.

2.2.2. Investigation and Management Response

All matters reported relating to bullying and harassment will be thoroughly investigated
under the most appropriate procedures. In most cases, this will be under the provisions
outlined in the Formal Grievance Procedure.

In all cases, the reporting employee will be invited to a formal meeting to be given the
opportunity to set out their concerns and the resolution they seek.

Where matters relate to the behaviour of a member of the public, a service user or a third-
party worker (e.g. outsourced provider, consultant or agency staff) or in the case of very
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serious allegations involving unethical or illegal conduct by an employee, the matter may

need to be referred to the Attorney General and handled under the provisions of the
Whistleblowing Procedure.

Where the investigation suggests that a disciplinary offence may have occurred, the matter
will be subsequently handled under the Conduct and Disciplinary Procedure.

Once all matters have been investigated and any relevant disciplinary action has concluded,
the reporting employee should receive a formal response explaining that the matter has
been fully considered and an outcome has been reached. The level of detail provided will
depend on the nature of the allegations and resulting outcome, respecting the importance
of confidentiality in disciplinary and whistleblowing proceedings.

3. Process Diagrams

3.1.Reporting and Investigation Process

The following flowchart diagram outlines the main steps of the Dignity at Work reporting
procedure, signposting where other procedures may be used as necessary. Therefore it should
be considered alongside the relevant process diagrams in the Grievance and Conduct and
Disciplinary procedures.

It does not highlight all the decision points, interim steps or indicate who should take each
action, but is designed to help guide people through the relevant sections of the procedure.

Where process step numbers are used, these refer to the relevant section in this document.
When viewing this document digitally, you are able to click on a number on the diagram to jump
to the relevant section of this document.
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manager or HR help to

resolve the concerns?

negative behaviour through
informal action

No

2.2.1 Has the negative
Formal Report via : behaviour persisted,

Grievance Procedure repeated or become
more serious?

No

Negative Behaviour Stopped

(Monitor and review)

Could the matter be a
Whistleblowing Concern?
e.g. illegal behaviour or
involving external third-parties.
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Investigation
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Begins
under Whistleblowing

Procedure

Does the investigation
suggest misconduct has
occurred?

Disciplinary Action
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concluded? Disciplinary
Management Procedure
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(Monitor and review)
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4. Review Schedule
This procedure will be reviewed periodically to respond to any legislative or advisory changes

and will be updated at least every three years.

5. Change History

. Date o Actioned | Approved Date
Version . Description of Change .
Actioned by by Reviewed
Draft progressed to final version
1.0 February 2019 1.0 (Draft following Consolation. SHA DHR February 2019
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