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1. Recommendations
Honourable Members are recommended to:

(a) Approve in principle the removal of the current provisions of Part 14 of the
Communications Ordinance 2017, relating to the Telecommunications Appeals Panel,
and for its replacement with provisions giving effect to Option 3 and the policy
proposals in Appendix B.

(b) Authorise the Attorney General to prepare a bill for the purpose of giving effect to the
approved policy.

2. Additional Budgetary Implications

None if the recommended option is approved.




3.

3.1

3.2

Executive Summary

Honourable Members are requested to approve a proposal that the current Part 14 of the
Communications Ordinance 2017 relating to the Telecommunications Appeals Panel
(TAP) is repealed and replaced with alternative provisions for appeals through the
courts.

This paper presents the rationale for removing the requirement for the TAP, and the
recommendation for its replacement.

4. Background

4.1

4.2

4.3

4.4

4.5

Communications regulation in the Falkland Islands has been an area of concern for a
number of years. The Telecommunications Ordinance 1988 was replaced by the
Communications Ordinance 2017 in an effort to address some of the concerns that had
been raised.

The 1988 Ordinance (as amended in 2010) had made provision for the establishment
of a Telecommunications Appeals Panel, but no panel was ever established.

Part 14 of the 2017 Ordinance similarly provides that there must be a
Telecommunications Appeals Panel (TAP), but this has not yet been established. The
Ordinance provides that the TAP must determine appeals against decisions of the
Regulator under the Ordinance. No record has been found of any assessment of the
TAP as an appropriate mechanism for appealing decisions made by the Regulator
prior to the insertion of these provisions in the 2017 Ordinance.

The requirements in relation to establishment of the TAP are set out in sections 109 to
112, with the expectation that Regulations would make further provision in relation to
the constitution and proceedings of the TAP. There is a requirement to consult in
relation to the appointment criteria for members of the TAP. It seems that the
intention of the 2017 Ordinance is designed to ensure:

(a). That the members of the TAP have relevant knowledge and experience; this
tends to indicate an intention for “professional”, rather than “lay” members.

(b). That the members of the TAP are independent of the Government and of
licensees.

(©). That the TAP is available as a route of appeal against decisions of the

Regulator, but not all decisions under the 2017 Ordinance.

Through the 2017 Ordinance, many regulatory functions have been transferred to an
operationally independent Communications Regulator. Principles of good governance
require that such delegation be accompanied by clear and defined accountability
mechanisms. The Regulator has to be able to deliver on the public policy objectives
set in the 2017 Ordinance. However, decisions made by the Regulator may have
material impacts on society, consumers, and service providers. These decisions need
to be open to scrutiny and challenge by affected parties who consider that they have
not been properly treated in accordance with the law. The arrangements for appeals
need to be based on sound legal principles, operate efficiently, and ensure that appeals
are dealt with justly and at a proportionate cost.



4.6

4.7

4.8

The principle of dealing with cases justly and proportionately, includes:

e Ensuring, so far as possible, that the parties are on an equal footing;
e saving expense;
e dealing with the case in ways which are proportionate—
o to the amount of money involved,;
0 to the importance of the case;
o to the complexity of the issues; and
0 to the financial position of each party;
e ensuring that it is dealt with expeditiously and fairly

In addition to the accountability required under the general principles of good
governance the Falkland Islands Constitution (s6(10)) includes a right for every
person to a fair hearing within a reasonable time before an independent or impartial
court or other authority for determining the existence or extent of their civil rights and
obligations. An appeals route to a body independent of the Regulator will secure this
constitutional right for affected persons.

Consideration has to be given to the most effective method for implementation that is
consistent with the electronic communications objectives and regulatory principles set
out in the Ordinance (sections 4 and 5). Overall any appeals process needs to be
effective, proportionate, agile and transparent.

5. Options and Reasons for Recommending Relevant Option

5.1

5.2

5.3

Options are

Option 1: Implement the Telecommunications Appeal Panel as detailed in the
Communications Ordinance 2017. This is not recommended.

The Communications Ordinance states that a Telecommunications Appeals Panel must
be established and regulations must be made for the constitution and proceedings of the
panel. The Ordinance provides a list of 15 distinct areas that may be covered within

these regulations.
The qualification and disqualification of
members of the panel
The tenure of members, and other terms
and conditions of appointment
The removal or retirement of members of
the Panel
The functions of the Chair
The provision of staff of the Panel
The payment of remuneration and
allowances to members of the Panel or
staff
The payment of remuneration and
allowances to members of the panel or
staff
Sittings of the Panel

The service of notice

Setting time limits within which specified
action (including commencement of
appeals) must be taken

Evidence

Specific classes of proceedings to be
dealt with wholly or partly without a
hearing

. Allowing specific classes of proceedings

to be dealt with wholly or partly by a
single Panel-member sitting alone, or by
two Panel-members

Saving the validity of proceedings of the
panel in specified circumstances
Conferring a discretion on a specified
person



5.4 The list contained within the Ordinance is not exhaustive. Additional areas that will

require consideration when setting up an appeals panel include;
Who can appeal regulatory decisions? Licensees or prospective licensees refused a
licence should the issue arise?
What decisions can be appealed? Should it only be matters covered by the
Communications (Enforcement Orders) (Compensation and Penalties) Regulations
2017 that result in compensation or a fine or should it be wider matters covered by
the Communications Ordinance?
What is the status of the Regulator’s decision whilst an appeal is on-going? If the
decision is suspended should there be a deadline for when a decision is made? If a
compensation payment or fine is contested should this be paid pending the appeal?
What should be the basis for assessing appeals? An ‘on-merits’ system or same basis
as a court would apply for a judicial review?
What budget will be required? The potential cost of each appeal will be dependent
on whether appeals need to be heard in the Falkland Islands or can be undertaken by
a document review and the level of expertise required. The average daily rate of a
telecommunications expert in the UK is £1,000.
If someone goes through the appeals panel and the panel decides that the Regulator’s
decision stands can that individual then go through court or is the decision of the
TAP final?!

5.5 Each of these points needs to be considered in detail in order to meet the governing

5.6

principles for appeals. For example consideration needs to be given to the consequences
of the different approaches that could be adopted when looking at what happens to the
Regulator’s decision whilst an appeal is being heard with different approaches required
for different types of decision. Where the issue is the grant/refusal of a licence it would
typically be the prospective licensee appealing. Issues to weigh up are the impact on the
business of the decision standing pending appeal versus the impact on consumers of the
decisions standing. Where the issue is payment of a penalty or fine the outcome of the
appeal may be that the penalty/fine should be removed or reduced. If the money has
already been paid, this leaves the Regulator needing to repay all or a proportion of the
penalty/fine. In such circumstances it may make more sense for payment to be
suspended pending the final outcome of the appeal. Alternatively the decision to
suspend the penalty/fine could be left to the court which is the way this is dealt with in
Gibraltar. These are all matters that will need further consideration when establishing
any mechanism for appeal.

In order to set up the Telecommunications Appeals Panel the following steps will need
to be taken:

1. Provide recommendations for all of the above points

! Whilst it is possible to draft to make the panel the final decision making body, it is likely that a challenge
could still be brought to the Panel by way of judicial review. Only the clearest possible wording can remove a
right of judicial review and even this in not always effective. See R v Medical Appeal Tribunal (ex p Gilmore)
[1957] 1 QB 574 where wording stating that the tribunal’s decision was final was held insufficient to remove a
right to judicial review for manifest errors on the record.



5.7

5.8

5.9

5.10

5.11

5.12

5.13

5.14

Consult service users and those representing the interests of the electronic
communications industry (required under Part 14)

Draft regulations based on the outcome of consultation

Implement the TAP (including appointing panel members, implementing secretariat
functions, writing the procedures of the TAP and the process for making an appeal to
the TAP etc.)

The information received from other jurisdictions (Appendix A) indicates that
establishing and running an effective appeals panel in the model currently prescribed by
the Communications Ordinance 2017 is a significant undertaking. There would be costs
involved in establishing an independent panel and funding the administration of the
panel both during an appeal and keeping it ready for an appeal even if it is not used.

The standard day rate for an expert in the field of communications is £1,000. This
would be multiplied across the three experts for an unspecified number of days
depending on the nature of the appeal. This would further increase if the appeal has to
take place in person in the Falkland Islands, adding the cost of expenses,
accommodation and flights for the duration of the appeal (there are highly unlikely to
be sufficient/any appropriate experts available in the Falkland Islands). This cost does
not take into account the cost of the administration required to run the appeal.

The TAP had been present in the 1988 Ordinance and had not been implemented.
Cartesian strongly advised FIG, in 2015, to implement the TAP without delay. This
didn’t take place and it can only be assumed this did not happen because of the burden
of time and cost that have been identified in establishing an appeals panel of this nature.

Advice has been received from a senior executive at the Gibraltar Regulatory
Authority. When asked directly about the feasibility of establishing a TAP, he strongly
advised against this. This was on the basis that, in very small jurisdictions it is difficult
to make such panels work because of the lack of local expertise. If overseas experts are
required, the costs may be very high. In Gibraltar, appeals against the Regulator’s
decisions are to the courts.

Option 1 is not recommended because of the cost of implementing the TAP, the
difficulty in finding and appointing truly independent experts in communications, and
the disproportionate amount of resources, both financial and time, to FIG in
establishing such a system, with little likely benefit for licensees or consumers.

Honourable members are not recommended to approve Option 1.

Option 2: Retain a TAP, but outsource the TAP to the Centre for Effective Dispute
Resolution (CEDR), or a similar organisation. This option is not recommended.

In the UK the Communications and Internet Services Adjudication Scheme (CISAS) is
managed independently by CEDR, an Alternative Dispute Resolution Provider. CEDR
is certified by OFCOM to resolve disputes related to communication and internet
services. Correspondence with CEDR, has indicated that the organisation could assist
with the requirements of the TAP. CEDR has access to a range of experts and subject to
the requirements of the Falkland Islands, could put a panel together.



5.15

5.16

5.17

5.18

5.19

5.20

5.21

5.22

5.23

The benefit of outsourcing the TAP function is that it would reduce the burden of
having to identify and retain panel members, with the required levels of independence
and expertise, as this would be a responsibility for CEDR.

However, discussions into the viability of outsourcing to CEDR are still in the early
stages. Whilst CEDR has indicated interest and ability in the TAP being outsourced to
them it would be the first time CEDR had undertaken this service for an overseas
government. In order to outsource the TAP clear guidelines would be required covering
many of the points detailed in option 1 that are required for implementing the TAP in
the Falkland Islands.

The preparatory work for implementing the TAP in the Falkland Islands would still be
required for outsourcing the TAP to CEDR, and legislative change would be required.
There would also need to be a detailed contract process with CEDR to establish the
TAP and reach agreement on the financial arrangements.

The closest arrangements that CEDR currently have to what would be required by FIG
are the Ofsted Independent Complaints Scheme and the Solicitors Regulatory Authority
Complaints Scheme. Both are restricted to considering complaints about the way either
OFSTED or the SRA have handled complaints and neither have powers to overturn
decisions of OFSTED or the SRA. If outsourced the TAP would need the power to, at a
minimum, quash the Regulator’s decision and direct it to be remade if it is to be an
effective appeal and it is currently unknown whether CEDR would be comfortable with
signing up to this.

If CEDR are comfortable with the decision making powers of the TAP, there are likely
to be a range of significant issues that will require consideration by FIG and possibly
negotiated resolution before using CEDR could be considered a firm option. These
include considerations around whether the decisions of the organisation handling the
outsourcing are final, whether the decisions will be automatically binding on both the
Regulator and the complaining party and the detail of the process that the TAP will
follow. This last point on process could raise issues as any process established by FIG
would still need to be compliant with s6(10) of the Constitution, but this could increase
the costs and time of the process beyond acceptable limits.

Option 2 is not recommended because whilst there would be benefit in outsourcing the
TAP the burden of establishing arrangements with CEDR or a similar organisation
would be disproportionate to the benefit to FIG of outsourcing the panel. There would
also still need to be an established point of contact within the Falkland Islands to
receive the initial appeals and have oversight of the contract with CEDR.

Honourable members are not recommended to approve Option 2.

Option 3: Remove the current TAP provisions and replace with provisions by which
appeals are head by Falkland Islands’ courts. This option is recommended.

Having reviewed the requirements of the TAP and the time it will take to implement in
full consideration has to be given to removing the requirement for the TAP from



legislation and referring all appeals to the courts. Whilst this option still requires fresh
legislation, this can be small in scale and scope.

5.24 The process for bringing a claim before the civil courts is well established with
information available to those seeking to bring a claim.

5.25 The Magistrate’s Court also has an established role in tribunals and is there is existing
legislation (the Administration of Justice Ordinance 1949 and the Constitution) that
covers issues such as the establishment of appeals and the process for further appeals.
In addition appeals to the Magistrate’s Court would be consistent with s68(6) and
s108(2) of the Communications Ordinance (which both enable certain matters to be
determined under the Ordinance to be referred to the Magistrate’s Court).

5.26 The Court has administration mechanisms in place that have already been budgeted for
and designed for civil matters of this nature. It is unlikely that appeals under the
Communications Ordinance 2017 would require provision of additional resources in the
Courts and Tribunals Service.

5.27 Appendix B sets out the proposals for the appeal arrangements. Whilst changes can be
made to the various proposals this is not recommended.

5.28 Option 3 is recommended as the only option presented that can be implemented
relatively swiftly with limited to no impact on resources and which will ensure that an
appropriate route of appeal is available.

5.29 Honourable members are recommended to approve option 3.

6. Resource Implications

6.1 Financial Implications

Both option 1 and option 2 will have financial implications on operational costs. There
are no financial implications for option 3 as this can be absorbed within current budgets.

6.2 Human Resource Implications
Both option 1 and option 2 will have human resource implications on operational costs.
There are no human resource implications for option 3.

6.3 Other Resource Implications
None

7. Legal Implications

7.1 The key legal risk lies in taking no action and prolonging the time that there is no process
for appealing decisions made by the Regulator, especially as the regulatory regime
matures and substantive decisions are to be taken.

7.2 Option 1 and option 2 require further detailed legal consideration to enable a panel to be
established. Option 3 meets relevant legal requirements, and offers a pragmatic solution.



8. Environmental & Sustainability Implications

8.1 None

9. Significant Risks

9.1 The greatest risk is not having any mechanism to appeal decisions made by the
Communications Regulator and the threat this poses to the rights of individuals under
both the Communications Ordinance 2017 and the Constitution. FIG was made aware
of these risks by Cartesian in 2015. This has been a situation that has gone on for many
years and action is required swiftly to address this. This risk will be significantly
reduced through accepting Option 3.

10. Consultation

10.1 There has been limited information consultation with some key stakeholders. Members
also received a briefing on this matter and the recommended option.

11. Communication

11.1 Once an option has been chosen, publicity will be given to the proposals, prior to the
draft legislation returning to Executive Council for approval.



Appendix A — Review of appeals in other selected jurisdictions

Gibraltar

In Gibraltar appeals against the Regulator’s decisions are to the courts. This is detailed in
section 91 of the Communications Act 2006. An inquiry to the Gibraltar Regulatory
Authority in October 2017 on this matter provided the following response from Mr Paul
Canessa, CEO.

“I would have strongly advised FIG not to establish a Telecommunications Appeals Panel. In
very small jurisdictions it just cannot work because of the lack of local expertise. If you have
to use outsiders, the costs may be very high.”

Republic of Ireland

In 2003 the Irish Government made the decision to set up an appeals board for the
communications sector. At the time the Communications Regulator (ComReg) argued
strongly against such a move.? Following the establishment of the appeals board a
consultation was undertaken in 2006 into regulatory appeals.® In 2007 the Electronic
Communications Appeals Panel (ECAP) was disbanded following a policy change within
Government.* The primary reason cited for this change was that the purpose of the appeals
panel was to speed up cases being heard and reduce costs. ECAP largely failed to deliver on
either of these points.

Whilst the panel was in operation the Minister was empowered to appoint a panel to hear
each appeal. There was no standing panel and the Minister appointed a panel for each new
appeal. Undertakings who wish to contest a decision by ComReg now have to lodge an
appeal before the High Court.

United Kingdom

Decisions by OFCOM can be appealed through the Competition Appeal Tribunal (CAT). If
the appeal involves price control matters the CAT will refer it to the Competition and
Markets Authority (CMA) after which the CMA then refers the issue back to the CAT. The
role of the CAT is to review alleged errors of fact, errors of law and/or the wrong exercise of
discretion.” It isnt there to usurp the role of Ofcom in making fresh regulatory decisions. The
reasoning for this approach is that appeal bodies are not equipped to reconstruct the exercise
of regulatory powers and substitute their discretion for that of the authority. A UK
Government consultation in 2013 provides useful insight into the challenges faced by appeal
panels.® Also of interest is the submission made by the CAT in response to that consultation.
This highlights the complexities in determining the standard of review.’

In 2016 the Department for Culture, Media and Sport issued a consultation and impact
assessment looking at changing the mechanism through which to decide appeals from an ‘on
the merits’ system to applying the same principles as would be applied by a court on an
application for judicial review. The justification for this change was that the ‘on the merits’
system was inefficient and overly burdensome and went beyond the requirements set by the

? https://www.irishtimes.com/business/telecoms-appeals-board-to-be-set-up-1.358492
? https://www.taoiseach.gov.ie/Regulatory Appeals 2 1 .pdf
* https://www.irishtimes.com/business/government-scraps-comreg-oversight-appeals-panel-1.1210169

> [2010] CAT 17 8 July para 76-77

6 Department for Business Innovation and Skills “Streamlining regulatory and competition appeals:
consultation on options for reform”

7 http://www.catribunal.org.uk/files/Streamlining Regulatory and Competition Appeals Response 220813.pdf
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European Framework Directive.® The CAT will now only accept appeals, as with any
application for permission to appeal a decision to the Court of Appeal, in one of the following
situations:

. There is a real prospect of success.

. There is some other compelling reason why the appeal should be heard (such

as, for example, an important issue on the interpretation of a statutory provision)

The Communications Regulator met with Martin Ballantyne and Phillip Hogg from the
Ofcom legal team on 20 April 2018. At that meeting the subject of appeals panels was
discussed. The experience of OFCOM is that the CAT has a chilling effect on decisions and it
has been found to hold up decisions such as those made on spectrum awards. The CAT can
be slow in bringing a case and in a detailed case the requirement for experts to agree can
further delay a decision. The views presented at this meeting were that the levels of litigation
were higher with the CAT because the threshold was lower for bringing a case.

Channel Islands

Appealing a decision made by the Chanel Islands Competition and Regulatory Authorities
(CICRA) has to be done through the Royal Court. There is no tribunal/appeals process in
place.

Malta

Initially the approach taken in Malta was to establish a specialised appeal tribunal — the
Telecommunications Appeals Board, later renamed as the Communications Appeals Board —
with the power to review regulatory decisions. Subsequently the determination of such
appeals was transferred to the Administrative Review Tribunal, an adjudicative body which
determines appeals from administrative or regulatory decisions taken by various public
authorities regulating different sectors. The effectiveness of the appeals system in Malta was,
at least until the transfer of the determination of appeals to the ART, seriously hampered by
lack of human, material and financial resources. The former Communications Appeals Board,
for example, had no fixed premises to hold its sittings and was supported by a part-time
secretary. The transfer of appeals to the ART has ensured that the appeal body is backed by
an adequately resourced administrative set up. ° Under Maltese law a regulatory decision of
the MCA stands during the appeal and the parties to whom the decision applies are required
to adhere to the decision. The ART may on the application of a party to the appeal suspend
the decision made by the MCA pending the final determination of the appeal. The position is
different in the case of regulatory decisions imposing an administrative fine. The MCA is
required to desist from enforcing the fine until such a time when the request of suspension
has been determined.

& https://www.gov.uk/government/uploads/system/uploads/attachment data/file/535648/2016-05-
24 Appeals - impact assessment.pdf
? https://www.econstor.eu/bitstream/10419/88453/1/774088001.pdf p3
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Appendix B — Policy proposals for Amendment of the Communications Ordinance 2017
to replace the provisions of Part 14 relating to the Telecommunications Appeals Panel

1. The Communications Ordinance 2017 provides at s109 for a Telecommunications
Appeals Panel to be established. This panel must consist of 3 members appointed by
the Governor. Its function as stated in s111 of the Ordinance is to determine appeals
against decisions of the Communications Regulator made under the Ordinance.

2. The recommended approach as a matter of policy is to amend the Communications
Ordinance to remove the Telecommunications Appeals Panel and replace it with a
right of appeal to the Magistrate’s Court.

Creation of a route of appeal to the Magistrate’s Court

3. Creating a route of appeal to the Magistrate’s Court requires amendment of Part 14 of
the Communications Ordinance.

4. Section 109 of the Communications Ordinance will need to be revoked and replaced
by a new provision directing that appeals against decisions of the Regulator are to be
made to the Magistrates Court of the Falkland Islands sitting in its civil jurisdiction.
[see s30 Administration of Justice Ordinance 1949 for the civil jurisdiction of the
Magistrate’s Court]

5. The amendments should be confined to appeals against decisions of the Regulator.
Although the Ordinance provides for several regulatory decisions to be made by the
Governor, we are content for the only route of challenge to these decisions to be by
way of judicial review, in the ordinary way, as currently applies.

6. Asasummary, the Ordinance gives the Governor the following regulatory powers

a. Granting (or refusing) an exclusive licence under s33 of the Ordinance

b. Granting (or refusing) a broadcasting licence under s45

C. Grant of (or refusal of) an exclusive telecommunications licence under Part 7
of the Ordinance

d. Approval of (or refusal of) change of control of the exclusive
telecommunications provider under s72

e. Issue or (or refusal of) an exemption under s87

f. Assumption of control and issue of directions under s88

g. Assumption of control of a Part 7 exclusive licensee under s89

Note, the Ordinance does specify that some decisions of the Governor such as
decisions to issue warrants around interception and surveillance of communications
are challengeable in the Magistrates Court.

Which decisions of the Regulator should be appealed?
7. The current Communications Ordinance provides in s110 that the Panel must
determine appeals against decisions of the Regulator under this Ordinance. It does

not detail what decisions are subject to appeal. This is confusing as the Ordinance
gives the Regulator power to do a number of things including specifically issuing

11



“decisions” under s11. The Ordinance indicates that some matters such as sl14
determinations are subject to appeal, but is not clear in other sections such as
enforcement orders, whether these are appealable (as it is considered they should be).
As a result, potential appellants are left uncertain as to what action by the Regulator
they can appeal and what action they would need to challenge by a different route
such as judicial review.

8. It would be preferable for the Ordinance to specify exactly what decisions are
appealable by this route. We consider that the following decisions of the Regulator
under the Ordinance should be subject to an appeal to the Magistrate’s Court:

a. Issue directions and decisions (under s11(2)(b))

b. Require the provision of documents and information (under s11(2)(g))

b. Issue enforcement orders (under s13)

C. Make awards of compensation (under s13)

d. Require payments of penalties (under s13)

e. Grant, vary and revoke licences under Part 4 and Part 6

f. Issue notices under s56 to a licensee to stop interference being caused

g. Require the exclusive licensee to pay a penalty for non-provision of
information under s70 (already subject to a separate right of appeal to the magistrate’s
court under s70(5)).

h. Require the exclusive licensee to prevent interference under s71

9. The Regulator may also take decisions to issue codes of practice, statements,
instructions, notifications and technical rules and standards under s11(2)(b) of the
Ordinance and can publish equipment standards under s83. We consider that these
decisions should not be subject to the Part 14 right of appeal, which means challenge
to these should be by way of judicial review in the ordinary way.

10. The Ordinance also gives the Regulator the power in s14 of the Ordinance to make
determinations about the nature and extent of obligations imposed by the Ordinance, a
licence or other instrument issued under the Ordinance. Such a determination may be
made at the request of an individual or in the Regulator’s own discretion. The
determination may be specific to a particular situation or could be a more general
interpretation of the Ordinance. Currently the Ordinance indicates that determinations
under s14 are subject to appeal under Part 14. We consider that this should continue
to be the case under the new Part 14.

Standard of review

11. There are two distinct categories of decisions that the Regulator makes. One category
is enforcement-type decisions involving enforcement orders, compensation orders and
penalty orders. This also includes decisions/directions to individuals around
interference and other matters that require the addressee to take or not take specific
action. The other category is licensing decisions, including decisions on conditions
and other regulatory directions/decisions that do not constitute a finding against an
individual but instead direct specific steps be taken such as reports on quality of
service.

12



12. We believe that the legislative amendments should set out different standards of
review for each of these categories of decision. For the first category including
enforcement orders, the appeal should be a full re-hearing of the decision, allowing
the court to come to its own view on the right outcome. This means that the parties
will be able to adduce fresh evidence on appeal. For the second category of decision
where the Regulator is the expert on the decision, the appeal should be a review of the
regulator’s decision on judicial review principles. This will not normally require live
evidence.

13. We believe that the standard of review for determinations under s14 should be on the
judicial review model.

Powers of the appeal court

14. The amendment legislation should also specify the powers of the court on appeal. We
consider that the powers should be the same as those typically available to the court in
these situations. Specifically:

a. For a full re-hearing the court should be able to substitute its own decision for
that of the Regulator and should be able to adjust the amount of any compensation or
penalty accordingly, including granting compensation or ordering a penalty if the
Regulator had not done this previously.

b. For appeals on judicial review grounds, the court’s power should be restricted
to either upholding the Regulator’s decision, or setting the decision aside and
directing the Regulator to re-make the decision in line with the Court’s judgment.

15. An example of where the powers of the Court are already specified in the
Communications Ordinance is in s70(5) where it is specified that if the exclusive
licensee appeals the Regulator’s decision to impose a penalty, the Magistrate’s Court
can make any order it thinks appropriate, including increasing the amount of the
penalty and making ancillary provision as to costs or otherwise.

Time limits for appeals

16. The civil jurisdiction of the Magistrate’s Court follows as far as possible the County
Court Rules of England and Wales (see s30 of the Administration of Justice
Ordinance 1949). Under Order 3, rule 6, a person has 21 calendar days to bring an
appeal. Unless a different time is specified in the Communications Ordinance, this
will be the default time limit for appealing decisions of the Communications
Regulator. This is a time frame that is already used for a number of licensing
decisions in the Falkland Islands, including firearms licensing and appeals against
removal of driving licences. It is consequently a familiar time frame for potential
appellants. We suggest retaining this time limit for appeals.

Other matters
17. We consider that these appeals should be added to the list of matters for which legal
aid can be granted, subject to the normal restrictions as apply to other civil matters.
The appeals may involve individuals who require communications access for daily
life and who do not have the resources to instruct lawyers to secure their rights. This
will require amendment of the Legal Aid scheme (and will need to be reflected in
legislation currently being developed to regulate the scheme).
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18. We consider that the standard scale of court fees should apply.

19. We consider that the filing of a notice of appeal should have suspensory effect for

20.

enforcement/penalty/compensation orders, and should also have this effect when a
licence has been revoked or when the renewal of a licence has been refused.
However, it should not have suspensory effect for decisions on harmful interference,
as it is important that such matters are addressed pending the outcome of legal
proceedings. Nor should it have suspensory effect on an application for a new
licence. The Court should be free to depart from the standard rule on suspsensory
effect if the court considers this necessary, either on its own volition or on application
by any party.

Procedural rules —We do not consider there is any need to provide a power for making

of further procedural rules. The current county court rules suffice for present
purposes and allow the Court in its discretion to provide for expert evidence.
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Schedule of suggested deletions to enable publication of paper [

]

Or—=No suggested deletions~}
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