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Appendix 1 - Communications (Amendment) (No. 1) Bill 2019

1. Recommendations

Honourable Members are recommended to:

(@) Approve the draft Communications (Amendment) (No. 1) Bill 2019 and the
amendments it makes to Part 14 of the Communications Ordinance 2017 and instruct
the Attorney General to publish the Bill in the Gazette, thereby commencing the
legislative process as its first reading.

(b) Authorise the Attorney General to correct typographical errors and non-substantive
drafting errors found in the Bill prior to publication.

2. Additional Budgetary Implications

2.1 None
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Executive Summary

On 26 June 2019, the Executive Council approved the proposal to remove the current
provisions within Part 14 of the Communications Ordinance 2017 relating to the
Telecommunications Appeals Panel (TAP), and to replace them with provisions for
appeals to be heard by the Falkland Islands’ courts. Executive Council authorised the
preparation of a bill for the purpose of giving effect to this approved policy.

The draft Bill is now presented to Honourable Members in order to commence the
legislative process.

The draft Bill provides arrangements for appeals that will be based on sound legal
principles, operate efficiently, and will ensure that appeals are dealt with justly and at a
proportionate cost.

The process for bringing a claim before the civil courts is well established with
information available to those seeking to bring a claim, and the staffing and
administration of the Magistrate’s Court is established and able to deal with the
anticipated volume of cases under the Communications Ordinance 2017.

The draft amendments have been subject to a four week consultation period from
Monday 29 July until Friday 23 August 2019. This consultation was well publicised but
did not generate any responses.

Background and Links to Islands Plan and Directorate Business Plan/s

Full details of the rationale for the proposed amendments to Part 14 of the
Communications Ordinance 2017 are available in Executive Council paper 42-19. In
summary, the TAP has been present in legislation since 2010 and has not been
implemented although, as part of the strategic review in 2015, Cartesian strongly advised
FIG to implement the TAP without delay.

A review of appeal arrangements in the Communications Ordinance 2017 has been
conducted and has concluded that the TAP, as legislated for in Part 14, is not fit for
purpose. This is due to the cost of implementation, the difficulty in finding and
appointing truly independent experts in communications, and the disproportionate
amount of resources, both financial and time, which would be required for FIG to
establish such a system. Setting up the TAP is costly, and based on current information,
the number of cases a year will be small (potentially single digits at most). Accordingly,
a more cost effective solution is needed that still brings the benefits of an independent
appeals mechanism to licensees and consumers.

Having reviewed the requirements of the TAP and the time it will take to implement in
full, EXCO has approved, in principle, removing the requirements for the TAP from Part
14 of the Communications Ordinance 2017. Appeals against decisions of the
Communications Regulator will instead be made to the Magistrate’s Court.

The change to the appeal mechanism will be achieved through the following changes in
legislation:



e The draft legislation provides for appeals to be made to the Magistrate’s Court
sitting in its civil jurisdiction;

e The legislation sets out which decisions of the Communications Regulator will be
subject to appeal; these include licence decisions, decisions on penalties and
decisions on compensation awards.

The legislation sets out the time limit for making an appeal (21 days); and

e The legislation sets out the standard of review, the powers of the court in respect of

review and the powers of the court in respect of different categories of appeal.

4.5 The legislation sets the fee for lodging an appeal at £200. This fee level is in line with
appeals on fisheries disputes. More generally the level of fee should not prevent claims
being made but it should deter vexatious claims. If legal aid criteria are met, it will be
possible to apply to the court for legal aid for appeals on Communication Ordinance
matters.

5. Options and Reasons for Recommending Relevant Option

5.1 The recommendations set out in paragraph 1 of this Paper are designed to achieve the
purpose outlined in paragraph 4.1-4.5 and in paper 42/19. No other option (whether it be
the adoption of new legislation in part only or not at all) would fulfil the purposes
referred to in paper 42/19 and in this paper.

6. Resource Implications

6.1 Financial Implications

None

6.2 Human Resource Implications
None

6.3 Other Resource Implications
None

7. Legal Implications

7.1 The key legal risk lies in taking no action and prolonging the time that there is no process
for appealing decisions made by the Communications Regulator, especially as the
regulatory regime matures and the number of substantive decisions to be taken by the
Communications Regulator is likely to increase. The legislation presented meets the
relevant legal requirements, and offers a pragmatic solution.

8. Environmental & Sustainability Implications

8.1 None



9. Significant Risks

9.1 The greatest risk is not having any mechanism to appeal decisions made by the
Communications Regulator and the threat this poses to the rights of individuals under
both the Communications Ordinance 2017 and the Constitution. FIG was made aware of
these risks by Cartesian in 2015. This has been a situation that has gone on for many
years and action is required swiftly to address this. This risk will be significantly reduced
through approving the legislation presented in this paper.

10. Consultation

10.1 Members received a briefing on this matter prior to the submission of paper 42-19. The
draft legislation has been subject to public consultation which ran from Monday 29 July
to Friday 23 August 2019. This was published on the Communications Regulator
website and promoted through Government press notices and an advert in the Penguin
News. No comments were received through the consultation process.

11. Communication

11.1 Those receiving a relevant regulatory decision will be provided with details of how to
appeal should they wish to do so. The process for bringing a claim before the civil
courts is well established with information available to those seeking to bring a claim,
and the staffing and administration of the Magistrate’s Court is established and able to
deal with the anticipated cases under the Communications Ordinance 2017.
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COMMMUNICATIONS (AMENDMENT) BILL 2019

(No: of 2019)

(assented to: 2019)
(commencement: on publication)
(published: 2019)

A BILL
for
AN ORDINANCE

To amend the Communications Ordinance 2017 by repealing and replacing the provisions
establishing a Telecommunications Appeals Panel and to provide for a right of appeal to the
Magistrate’s Court against decisions of the Regulator.
BE IT ENACTED by the Legislature of the Falkland Islands —

PART 1 - INTRODUCTORY
1. Title

This Ordinance is the Communications (Amendment) Ordinance 2019.

2. Commencement
This Ordinance comes into force on publication in the Gazette.

PART 2 - AMENDMENT OF COMMUNICATIONS ORDINANCE

3. Amendment of Communications Ordinance
This Ordinance amends the Communications Ordinance 2017.

4. Part 14 repealed and replaced — Telecommunications Appeals Panel
Sections 109-112 are repealed and replaced as follows —

“109. Appeals against decisions of the Regulator
(1) In this Part, “decision” means any of the following actions of the Regulator under this
Ordinance —

(a) issuing a direction or decision under section 11(2)(b);

(b) issuing an enforcement order under section 13(2);



(c) requiring the payment of a penalty or awarding compensation under section
13(3);

(d) granting, varying, revoking or renewing an electronic communications licence
under Part 4 (or refusing to grant, vary, revoke or renew such a licence);

(e) granting, varying, revoking or renewing a radiocommunications licence under
Part 6 (or refusing to grant, vary revoke or renew such a licence);

(F) issuing a determination under section 14;
(9) requiring the exclusive licensee to pay a penalty under section 70(2);

(h) issuing a notice to the exclusive licensee to take steps to prevent interference
under section 71(3).

(2) Any person affected by a decision may appeal to the Magistrate’s Court sitting in its
civil jurisdiction.

110. Time limit for making an appeal
An appeal must be brought no later than 21 days after —

(a) the date on which the person received notice of the decision they are appealing if
the decision is in response to an application or is otherwise addressed to a particular
person; or

(b) in all other cases, the date on which the decision is published by the Regulator.

111. Disposal of appeals against determinations and licensing decisions
(1) This section applies to an appeal against a decision referred to in section 109(1)(d), (e) or

(f).
(2) The Magistrate’s Court must decide the appeal, by reference to the grounds of appeal set
out in the notice of appeal, by applying the same principles as would be applied by a court on
an application for judicial review.
(3) The Magistrate’s Court may —

(@) dismiss the appeal;

(b) set aside the whole or part of the decision to which it relates; or

(c) remit the matter to the Regulator to dispose of in accordance with the directions
of the Court.

(4) The Regulator must comply with any directions issued under subsection (3)(c).



112. Disposal of all other appeals
(1) This section applies to appeals against a decision referred to in section 109(1)(a), (b),

(). (g) or (h)

(2) The Magistrate’s Court must decide the appeal on the merits and by reference to the
grounds of appeal set out in the notice of appeal.

(3) The Magistrate’s Court may —
(a) substitute its own view for that of the Regulator;
(b) make any order, direction, or decision that the Regulator has the power to make;
(c) make a compensation or penalty award, or increase or decrease the amount of any
compensation or penalty award, provided that any penalty awarded does not exceed
the statutory limits in section 13, or in the case of an appeal against a section 70

penalty, the limit in section 70(2)(a);

(d) remit the matter to the Regulator to dispose of in accordance with the directions
of the Court; and

(e) issue any other directions the Court considers appropriate for giving effect to its
decision.”

5. New sections 112A and 112B
The following sections are inserted after section 112 —

“112A. Costs
The Magistrate’s Court may make any order for costs that it considers appropriate.

112B. Effect of notice of appeal
(1) The filing of a notice of appeal against any of the decisions listed in subsection (2)
automatically suspends the effects of the decision being appealed against.
(2) The decisions referred to in subsection (1) are —
(a) a decision to issue an enforcement order under section 13(2);
(b) a decision to require payment of a penalty or award compensation;

(c) adecision to revoke or refuse to renew a licence granted under Part 4 or Part 6.

(3) The filing of a notice of appeal against any other decision does not automatically
suspend the effects of the decision being appealed against.



(4) The Magistrate’s Court may, either on its own motion, or on application from the
appellant, suspend the effects of any decision that is not automatically suspended under
subsection (1).”

PART 3—- CONSEQUENTIAL AMENDMENTS

6. Amendment of section 70 — Failure to provide information
Section 70 of the Ordinance is amended by omitting subsection (5).

7. Amendment of Civil Cases (Fees) Rules 1992
(1) The Civil Cases (Fees) Rules 1992 are amended as follows-

(2) In the table in Schedule 2 (Fees payable in the Magistrate’s Court and the Summary Court),
after item 7, insert —

“8. Upon the lodging of an appeal in the Magistrate’s Court under the Communications
Ordinance 2017 £2007,

OBJECTS AND REASONS

The Communications (Amendment) (No 2) Bill amends Part 14 of the Communications
Ordinance 2017 to replace the provisions requiring the establishment of a Telecommunications
Appeals Panel with a route of appeal to the Magistrate’s Court of the Falkland Islands.

Part 1 This Part sets out preliminary matters.
Clauses 1 and 2 set out preliminary matters of title and commencement.
Part 2 This part sets out amendments to Part 14 of the Communications Ordinance.

Clauses 3 to 5 amend Part 14 of the Communications Ordinance 2017 by replacing sections 109-
112 and inserting new sections 112A and 112B. The amendments establish that for the listed
types of decision by the Regulator, the route of appeal is to the Magistrate’s Court. New section
110 provides that the time limit for appeal is 21 days, in line with the time limit for appeals
generally. New section 111 provides that for certain categories of decision relating to licensing
and Regulator’s determinations, the Magistrate’s Court must decide the appeal by applying
judicial review principles. The Court will review the material available to the Regulator and may
determine the appeal in favour of the appellant if the Court considers that the Regulator’s
decision was irrational, illegal or was carried out in a procedurally unfair way. New section 112
provides that for all other appeals, the Magistrate’s Court must decide the appeal on the merits.
Section 112B provides that in the case of appeals against enforcement orders, penalty or
compensation awards, or refusal/revocation of a licence, the notice of appeal has suspensory
effect.



Part 3 This part sets out consequential amendments.

Clause 6 makes a consequential amendment to the Ordinance as a consequence of including
appeals against section 70(2) requirements in section 109.

Clause 7 amends the Civil Cases (Fees) Rules 1992 to provide that the fee for lodging an appeal
under the Communications Ordinance is £200.
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