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1. Recommendations

Honourable Members are recommended to approve:

(a) The incorporation of the Wireless Telegraphy Ordinance into Part 6 of the
Communications Ordinance (2017) with the intention to subsequently repeal the
Wireless Telegraphy Ordinance.

(b) Amendments to the structure of Part 6 to incorporate those elements of the WTO that
need to be retained in such a way as to make the legislation clear and fit for purpose

2. Additional Budgetary Implications

None

3. Executive Summary




3.1 The current situation is that the Wireless Telegraphy Ordinance (WTO) and

Communications Ordinance (CO) are providing contradictory frameworks for the
management of radio spectrum in the Falkland Islands.

3.2 Under the WTO the Superintendent of Posts and Telecommunications is responsible

for the issue of Wireless Telegraphy Licences. Under the Communications Ordinance
the Communications Regulator has delegated authority for spectrum management. To
avoid further confusion and to ensure the efficient and appropriate management of
spectrum in line with the Regulator’s responsibilities, the Regulator is seeking
approval for the incorporation of the current WTO into the CO Part 6 and the
consequent repeal of the WTO.

3.3 Existing licences will be saved (in the same way as Section 114 of the CO provides

for licences granted under the now repealed Telecommunications Ordinance 1988 to
continue in operation). This will be undertaken through the standard mechanisms in
place for administrative changes to legislation. Whilst wording will be updated to
reflect modern practices, the intent and effect of provisions in the WTO will not be
changed on incorporation in the CO.

3.4 This paper seeks to reduce the conflict between the two separate pieces of legislation

and provide the Regulator with full oversight of spectrum licensing functions.

3.5 Incyte Consulting has provided the Regulator with a detailed analysis of the aspects of

the WTO that should be retained and incorporated into the Communications
Ordinance which will form the basis of the drafting instructions. If approval is
received for commencing legislative drafting this report will be submitted to ExCo
with the proposed amendments.

4 Background

4.1

4.2

4.3

The Wireless Telegraphy Ordinance 1994 (“WTO”) was enacted in an earlier era of
telecommunications, before the emergence of modern norms for operator licensing, and
when the primary focus of legislation was to regulate the provision of basic services of
that era. The primary aim of the WTO is to prohibit the establishment or use of any
station for wireless telegraphy, as defined in the Ordinance, except where this is done
under authority of a licence granted by the Superintendent of Posts and
Telecommunications on behalf of the Governor.

The WTO covers licensing arrangements for the establishment and use of wireless
telegraphy stations. The CO covers broadly similar arrangements for licensing, but in
relation to electronic communications generally, including those provided using radio
technologies. The approach taken in the CO reflects the modern approach which is
technology neutral and focused on the use of spectrum and the types of communication.
It is not at all clear why the Regulator was not given powers in relation to the licensing
and licence administration of wireless telegraphy licences or why that category of
services and apparatus warranted retention of a separate licensing regime from that
which the Regulator administers on a broader basis.

Whilst the WTO remains licensing of Wireless Telegraphy is authorised by the
Superintendent of Posts and Telecommunications which currently sits within the



4.4

4.5

Treasury. Any issues with licence applications are increasingly being referred to the
Communications Regulator to resolve. It makes far more practical sense for all licensing
of wireless telegraphy to sit within the functions of the Communications Regulator.

The starting premise for an integration of the WTO with the CO is the integration of
licensing regimes:

Everyone who currently requires a licence under the Wireless Telegraphy Ordinance
should still require a licence going forward

All communications licencing from the Wireless Telegraphy Ordinance should be
brought into the Communications Ordinance

Oversight of Wireless Telegraphy Licensing would move from the Superintendent of
Posts and Telecommunications to the Communications Regulator under one unified
system.

The licensing of Wireless Telegraphy under the WTO, currently approved by the
Superintendent of Posts, would move to the responsibility of the Regulator. This change
would result in the following licenses becoming the responsibility of the Regulator to
approve:

Amateur radio licence

» Ships station licence

4.6

Aircraft station licence

This paper is looking specifically at the legislative framework for licensing and the
authority under which that licensing takes place. The Spectrum Management Framework
consultation concluded on 5 April 2019 looking at the licensing for amateur radio. Upon
approval for the consolidation of the WTO into the CO the Communications Regulator
will then open discussions with both the Harbour Master and the Director of Civil
Aviation regarding the practicalities of transferring responsibility for licensing from the
Superintendent of Posts to the Communications Regulator.

5 Options and Reasons for Recommending Relevant Option

5.1

5.2

53

Implementation of all recommendations in section 1 will ensure a clear and consistent
approach to spectrum management. Two consultancy firms, Plum Consulting and Incyte
Consulting, have recommended this approach as the most appropriate course of action.

The recommendations have been subject to public consultation and no objections to this
approach have been raised. There has been support for clarifying the rules and
procedures, particularly around amateur radio which the Regulator is unable to proceed
with whilst the WTO continues in existence.

The co-existence of the WTO and the CO creates two licensing regimes where only one
is required. The consequence is that there is potential confusion and avoidable doubt at a
number of levels, as distinctions without real differences need to be worked through.

Specifically:



ey

2)

3)

The continued existence of the WTO is in administrative contradiction to the powers
given to the Regulator in the CO in relation to licensing and spectrum management. The
inevitable consequence of multiple pathways to licensing is that issues of overlap and of
competing interpretations of the licensing requirements will arise. Once the Regulator
publishes a spectrum plan licensing will commence under the CO. With the continued
existence of the WTO anyone applying for a new amateur radio licence, for example,
will require both a wireless telegraphy licence and a spectrum licence approved by two
different people. Where there are discrepancies between the approaches taken by the two
pieces of legislation a consolidated approach to licensing cannot be achieved. This can
only be fully resolved with the repeal of the WTO.

The saving in CO s60 was only for existing licences. Some of the licences issued under
the WTO renew annually and are no longer saved under s60 so technically would require
both a WTO licence and a spectrum licence under CO Part 6. This creates a duplication
of licensing which was not previously present and a duplication of effort.

Spectrum planning and management is made more complex than it needs to be through
having separate licensing regimes and pathways. There are known spectrum
requirements and allocations for military and government use and for the exclusive
licence. There are known spectrum requirements and allocations for broadcasting. The
balance of requirements is best managed in a coordinated way by a single agency. Best
practice around the world has increasingly recognised this over the past 20+ years.
Although specialised spectrum planning and management functions are recognised, they
have been brought increasingly within the control of the communications regulator. Part
6 of the CO is consistent with that trend, but the continuation of the WTO licensing
arrangements is not.

6 Resource Implications

6.1

Financial Implications

None

6.2 Human Resource Implications

The time currently taken by the Treasury for undertaking licensing matters will be saved and
can be reallocated to other Treasury matters. This will need to be incorporated within the
functions of the Legal and Regulatory Directorate. It is not anticipated that this will require
any additional human resource beyond what is already on the establishment for the
Directorate.

6.3 Other Resource Implications

None

7 Legal Implications



7.1 The primary implication will be the reduction in legal confusion and streamlining the
provisions that are in place. The WTO can be safely repealed and licences granted under
it can, in future, be granted under the CO, with provision for saving existing licences (in
the same way as Section 114 of the CO provides for licences granted under the now
repealed Telecommunications Ordinance 1988 to continue in operation).

8 Environmental & Sustainability Implications
None
9 Significant Risks

9.1 There is considerable risk of continuing a dual licensing system that undermines the
spectrum management role of the Regulator. These risks will significantly reduce with a
consolidation of legislation within the Communications Ordinance 2017.

10 Consultation

10.1 A paper containing the proposals to merge the WTO and CO was published on 26
February 2019 and circulated amongst key stakeholders with the closing deadline of 5
April 2019.

10.2 Honourable members were asked to provide support to the ongoing work of the
Communications Regulator in the establishment of spectrum management in the
Falkland Islands in paper 203/18 which was considered and agreed on 12 December
2018.

10.3 Plum Consulting has recommended that repealing the WTO is necessary for the
implementation of the proposed spectrum management framework. This has
subsequently been supported by Incyte Consulting who have provided detailed analysis
of the elements of the WTO that need to be kept and incorporated into the CO.

11 Communication

11.1 Once the legislative amendments have been made guidance documents will be
produced and made publicly available with an awareness raising campaign.



