
EXECUTIVE COUNCIL 
 

CONFIDENTIAL 
 
Title of Report: 
 

Smoking (Prohibition) Bill and subsidiary legislation 
 

Paper No: 
 

191/10 

Date: 
 

19 August 2010 
 

Report of: 
 

Director of Health and Education 
Legislative Drafter 
 

 
 
1.0 Purpose 

 
The purpose of this paper is to seek Executive Council’s approval for various 
matters relating to the proposed ban on smoking in public places and work places. 
 

2.0 Recommendations 
 
2.1  Executive Council is recommended to approve the publication of the 
Smoking (Prohibition) Bill (in the form of the draft annexed to this paper) in the 
Gazette and the presentation of the Bill to the Legislative Assembly at its session 
in October 2010. 
 
2.5  Executive Council is recommended to approve in principle the draft Smoking 
(Signs) Regulations and the draft Smoking (Amounts of Fixed Penalties) Order 
annexed to this paper and to advise the Governor, subject to the passage of the 
Smoking (Prohibition) Bill, to make the regulations and the order. 
 

3.0 Summary of Financial Implications 
 
Minimal 
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4.0 Background 
 
4.1  ExCo paper 158/10 was submitted in June 2010 to update Executive Council 
in relation to progress that had been made towards the production of a draft Bill 
reflecting the proposal to prohibit smoking in public places and work places. 
 
4.2  To recap the history of the proposal that was summarised in that paper: 
 

(a)  A Working Group was established in late 2006 to consider the whole issue 
of a ban on smoking in public places. 
 



(b)  The Working Group delivered its report in October 2007 to Executive 
Council as ExCo paper 223/07.  However, the decision was taken to seek 
comments from the police on the enforcement issues and to request a revised 
version of the paper. 
 
(c)  The revised paper was presented was presented as ExCo paper 274/07 and 
considered by Executive Council at its meeting in January 2008.  The 
principle of a ban on smoking in public places and work places was approved 
(subject to various exclusions and exemptions) and it was decided that, 
notwithstanding objections from them, the police should be tasked with 
enforcing the smoking ban. 
 
(d)  A further paper (32/09) was considered by Executive Council at its 
meeting in February 2009.  It was noted that progress had been made in 
implementing the smoking ban and policy responsibility (rather than 
enforcement responsibility) was allocated to Health & Social Services.  
Clarification was also given in relation to one of the proposed exemptions. 

 
4.3  At its meeting on 25 June 2010, Executive Council noted with regret that the 
date for submission of a Bill to the Legislative Assembly had changed and re-
confirmed that the police would be responsible for enforcement of the ban if 
adopted. 
 
4.4  A package of draft legislation, consisting of a draft Bill and draft subsidiary 
legislation is now ready for consideration by Executive Council. 
 
4.5  There are a small number of specific details in the proposed legislation in 
relation to which Executive Council has not been asked to reach a decision and, in 
relation to those, Executive Council is now being asked to confirm the approach 
taken in the draft.  Otherwise, the draft legislation being submitted for approval 
reflects the decisions that were taken by Executive Council (with its previous 
membership) in January 2008 or February 2009 on the basis of the 
recommendations made by the Working Group. 
 

5.0 Policy Implications 
 
5.1  This Smoking (Prohibition) Bill is essential because going smoke-free means 
the provision of cleaner air and better health for staff, customers and the general 
public.  It also supports smokers who want to quit the habit.  The rationale for 
smoke-free laws is based on the fact that smoking is optional and breathing is not.  
We therefore have a duty to protect breathing people from the effects of second-
hand smoke, which include an increased risk of heart disease, cancer, emphysema 
and other diseases. 
 
5.2  The World Health Organization considers smoke-free laws to have an 
influence to reduce demand for tobacco by creating an environment where 
smoking becomes increasingly more difficult and to help shift social norms away 
from the acceptance of smoking in everyday life.  Along with tax measures, 
cessation measures, and education, smoking ban policy is currently viewed as an 
important element in lowering smoking rates and promoting public health.  When 
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correctly and strictly implemented it is seen as one important policy agenda goal 
to change human behaviour away from unhealthy behaviour and towards a healthy 
lifestyle. 
 
5.3  The Islands Plan already has as one of its objectives a reduction in the number 
of people smoking (11.1B).  Work on that objective continues and will be 
supported by the proposed smoking ban.  The Department of Health and 
Education will continue to promote non-smoking in its health promotion activities 
and will continue to dispense nicotine replacement therapy free of charge.  A 
specific element of health promotion activity will be linked to the introduction of 
the smoking ban during the lead in period between the legislation being passed 
and it coming into force. 
 

6.0 Financial Implications 
 
6.1  It is envisaged that enforcement of the smoking ban would be carried out by 
the RFIP within its existing budget in terms of personnel and that the fixed penalty 
regime would be administered by the Courts Administrator, again within the 
existing budget in terms of personnel. 
 
6.2  An issue arises in relation to the cost of producing the stationery for fixed 
penalty notices.  As drafted, the legislation merely prescribes in outline the 
information to be contained in a fixed penalty notice and does not require the use 
of a specific form.  However, it would make the operation of the system easier if 
fixed penalty notice forms were provided to police officers and it has been 
suggested that multi-copy forms should be used.  The problem is that there is no 
specific budget for these to be provided.  Nor has it yet proved possible to 
establish how much this would cost – although information obtained from 
Treasury (who use similar stationery for accounting purposes) indicates that self-
carbonising books cost around £5 each. 
 
6.3  It is proposed that amounts collected by way of fixed penalties and default 
fines should be treated in the same way as fines imposed by the court and that they 
should form part of the revenue in the Courts vote.  It would clearly be 
inappropriate for any of this to be allocated or vired to the RFIP vote.  It is 
impossible to establish in advance how much will be collected by way of fixed 
penalties and default fines. 
 
6.4  Signs will need to be displayed at the entrances to FIG premises.  The 
requirements for signs are not especially onerous (templates are readily available 
on the internet and could be printed at a cost of a few pence each) and it is 
assumed that the cost of producing signs for FIG premises could be borne out of 
departments’ own existing budgets. 
 
6.5  Signs will also need to be displayed at the entrances to privately owned 
premises and inside licensed premises and public vehicles.  It has been suggested 
that pre-printed signs could be provided relatively cheaply by the Department of 
Health and Education but this has not yet been costed.  More elaborate signage 
would be the responsibility of premises owners for themselves. 
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6.6  The planned health promotion activity linked to the introduction of the 
smoking ban will be carried out using existing funding for health promotion 
activity. 
 
6.7  More intangible (and completely unquantifiable) effects arise from a 
reduction in smoking leading, on one hand, to a reduction in the amount raised 
from tobacco duty and, on the other, to a reduction in the cost of treating smoking-
related diseases. 
 

7.0 Legal Implications 
 
Introduction 
 
7.1  This section does not contain a line by line analysis of the draft Smoking 
(Prohibition) Bill or the draft subsidiary legislation.  Executive Council is referred 
to the Objects and Reasons sections at the end of the draft Bill and the 
Explanatory Note at the end of the draft subsidiary legislation. 
 
7.2  However, this section does contain a summary of the issues to which it is 
considered that Executive Council’s attention ought to be drawn. 
 
Summary of the key points in the Bill 
 
7.3  If it is approved by Executive Council and passed by the Legislative 
Assembly, the Bill (if passed) and the subsidiary legislation would bring about the 
following: 
 

(a)  At the heart of the legislation is the smoking ban itself, which would 
consist initially of a ban on smoking in enclosed public places, enclosed 
workplaces, public vehicles and relevant aircraft (see clause 4, the definitions 
in clause 3 and the offence provision in clause 21). 
 
(b)  There would be a power to extend the smoking ban to additional places 
and vehicles at a later date (see clauses 5 and 6, paragraphs (e) and (f) of 
clause 4 and clause 7). 
 
 
 
(c)  On the other hand, there would be exemptions from the smoking ban in 
people’s own homes and, subject to conditions: in bedrooms in hotels and 
other tourist accommodation; in premises operated by private clubs and 
associations; and in warehouse, garages and shearing sheds (see clauses 9 to 
12). 
 
(d)  There would also be a power to create new exemptions from the smoking 
ban, vary the existing exemptions and repeal existing exemptions and to grant 
temporary or specific exemptions (see clauses 13 and 14). 
 
(e)  Various people with responsibilities for places, vehicles and aircraft would 
be subject to duties to prevent smoking where the smoking ban applies and 
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licensees would be under a specific duty to prevent smoking on their premises 
(see clauses 15 and 16 and the offence provisions in clauses 23 and 24). 
 
(f)  There would be duties for no-smoking signs to be displayed in places and 
vehicles where the smoking ban applies (but not in aircraft) and interfering 
with these signs (see clause 17, the draft Smoking (Signs) Regulations, clause 
18 and the offence provisions in regulation 12 and clauses 25 and 26). 
 
(g)  The police would have various enforcement powers to ensure compliance 
with the legislation and to deal with breaches (see clauses 19, 20 and 21 and 
the offence provisions in clause 27 to 30). 
 
(h)  As an alternative to prosecution for offences against the legislation, there 
would be a fixed penalty regime allowing fixed penalty notices to be dealt 
with by means of “on the spot” notices or notices issued instead of prosecution  
but prosecutions could still be brought against repeat offenders (see clauses 33 
to 38, the Schedule and the Smoking (Amounts of Fixed Penalties) Order). 
 
(i)  To enable the penalties to be kept under review, there will be power to 
vary the amounts of fixed penalties and the maximum penalties that can be 
imposed following prosecution and conviction and also to vary the procedure 
in relation to fixed penalties (see clauses 32 and 38 and clause 33(3)). 
 
(j)  There would also be an amendment to the Licensing Ordinance to remove 
the delegated power of the Courts Administrator to grant certain licence 
applications when there has been a pattern of non-compliance with the 
smoking ban and require the applications to be dealt with by the licensing 
justices in those cases (see clause 39). 
 

Issues to which Executive Council’s attention is drawn 
 
7.4  Although most of the draft legislation reflects specific decisions that were 
taken by Executive Council (with its previous membership) in January 2008 and 
February 2009, there are a few issues in relation to which there has not been a 
specific decision and the draft reflects a policy consensus amongst officials. 
 
7.5  The levels of the maximum fines and fixed penalties for each offence have 
determined as a matter of consensus with the approval of the Attorney General.  
These are summarised in Annex A. 
 
7.6  The proposed exemption for designated smoking bedrooms in hotels and 
other tourist accommodation is not one that was mandated by Executive Council 
but appears sensible and also avoids having to determine at what point temporary 
accommodation becomes someone’s home. 
 
7.7  The number of “strikes” that are to be given before more stringent 
enforcement action (either bringing a prosecution instead of issuing a fixed 
penalty notice or referring a licence application to the justices for fuller 
consideration) is taken is another matter that has not ever been determined by 
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Executive Council.  Differing views have been expressed on this but the draft 
legislation reflects a balance between the various approaches suggested. 
 
7.8  The detailed provisions relating to signage is another matter that has not ever 
been determined by Executive Council.  A consensus emerged that rather than 
requiring bespoke signage for the Falkland Islands, the requirements should allow 
the use of signs that would satisfy the requirements in England, enabling signs to 
be downloaded or purchased more easily.  Aircraft have been excluded from 
signage requirements for the smoking ban on the basis that there are requirements 
that already apply under aviation law. 
 
7.9  A number of the requirements of the smoking ban apply more stringently in 
relation to licensed premises than elsewhere.  This was not specifically mandated 
by Executive Council but reflects a view that licensed premises are likely to be 
where the smoking ban will require most enforcement and the greatest degree of 
direct and indirect deterrence to be applied.  Although the view has been formed 
that automatic sanctions in relation to licences themselves would be unworkable 
(and potentially disproportionate), non-compliance with the smoking ban would 
be a factor to be taken into account in relation to licence applications (including 
renewals) and the amendment to the Licensing Ordinance allows for this to be 
taken fully into account. 
 
7.10  The smoking ban will also apply at the Mount Pleasant Complex and 
enforcement there will be a matter for JSPSU in accordance with the policing 
MOU.  Members of the JSPSU are also reserve police officers and will have the 
same enforcement powers as RFIP police officers. 
 
Draft subsidiary legislation 
 
7.11  It was possible to produce draft subsidiary legislation in advance and it is 
thought sensible that Executive Council should have the opportunity to consider 
the proposed legislation as a complete package. 
 
7.12  It is also worth mentioning that, although neither the proposed Ordinance 
nor the proposed subsidiary legislation would come into force until the date fixed 
by the Governor, he would have the power to make the subsidiary legislation as 
soon as he gives his assent to the Bill (assuming that it is approved for publication 
and presentation and subsequently passed).  This would mean that all three items 
of legislation could be published in the Gazette together and could then be brought 
into force together as well. 
 
7.13  It is for that reason that Executive Council is being asked to approve the 
draft subsidiary legislation in principle and to advise the Governor at this stage to 
make it, subject to the Bill being passed. 
 
Coming into force date 
 
7.14  The draft Bill and the draft subsidiary legislation all provide that they will 
come into force on a date to be fixed by the Governor.  In order to allow for 
compliance preparation to be taken (eg for signage to be put up and, perhaps also, 
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for outdoor smoking areas to be got ready) and to allow for targeting health 
promotion activity to take place, there will need to be a lead-in period. 
 
7.15  It is suggested that, assuming the Bill is passed at the session of the 
Legislative Assembly on 22 October 2010 and assented to shortly afterwards with 
the subsidiary legislation being made at the same time, the earliest possible date 
for bringing the complete package of legislation into force might be 1 January 
2011. 
 
7.16  Consideration may also need to be given to be possibility of an initial period 
during which the smoking ban is enforced on a “light touch” basis, emphasising 
education over enforcement. 
 

8.0 Human Resources Implications 
 
None 
 

9.0 Environmental and Planning Implications 
 
The introduction of the proposed smoking ban might lead to an increase in litter 
from outdoor smoking and steps might need to be taken to deal with this.  There 
may also be planning applications for outdoor smoking shelters to be erected. 
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Annex A: 
Smoking Legislation – Offences and Penalties 

 
The following is a summary of the offences in the draft versions of the Smoking 
(Prohibition) Ordinance and the Smoking (Signs) Regulations with suggested levels 
for the maximum fine and fixed penalties to apply to each. 
 
The default fine (which is 50% higher than the fixed penalty) applies automatically 
instead of the fixed penalty if the fixed penalty is not either paid or contested within 
28 days.  (The approach taken in the UK is different: there is a 15 day period in which 
a lower “discounted” amount is payable, then a higher amount (without a discount) is 
payable until 29 days, after which a prosecution can be brought even if no hearing is 
requested.) 
 

Offence against the Smoking (Prohibition) Ordinance Proposed 
maximum fine 

Proposed 
fixed penalty 

(and default fine) 

Section 22(1) 
(Smoking in contravention of the smoking ban) Level 2 (£350) £50 (£75) 

Section 23(1) 
(Failure to comply with duty to prevent others from 

smoking) 

Level 4 
(£1,500) £200 (£300) 

Section 24(1) 
(Failure by licensee to comply with duty in relation to 

licensed premises) 

Level 5 
(£3,000) £500 (£750) 

Section 25(1) 
(Breach of regulation made under section 13) 

Level 4 
(£1,500) 

No fixed penalty 
prescribed 

[but reg 10 applies 
instead] 

Section 26(1) 
(Unauthorised interference with sign or notice) 

Level 4 
(£1,500) 

on licensed 
premises 

Level 3 (£800) 
elsewhere 

£100 (£150) 

Section 27(1) 
(Hindering or obstructing police officer) 

Level 5 
(£3,000) 

No fixed penalty 
prescribed 

Section 27(2) 
(Failure to provide facility, assistance or information) 

Level 5 
(£3,000) 

No fixed penalty 
prescribed 
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Section 28(2) 
(Intentionally providing false or misleading 

information) 

Level 5 
(£3,000) 

No fixed penalty 
prescribed 

Section 28(3) 
(Recklessness as to whether information provided false 

or misleading) 

Level 5 
(£3,000) 

No fixed penalty 
prescribed 

Section 29(1) 
(Failure to provide name and address) Level 3 (£800) £50 (£75) 

Section 29(2) 
(Failure to produce identification) Level 3 (£800) £50 (£75) 

Section 30(1) 
(Providing false name or address) 

Level 4 
(£1,500) £100 (£150) 

Regulation 12 of the Smoking (Signs) Regulations 
(Failure to comply with duty in relation to signs) 

Level 4 
(£1,500) 

for licensee 

Level 3 (£800) 
for anyone else 

£500 (£750) 
for licensee 

£200 (£300) 
for anyone else 

 



PROPOSED SMOKING LEGISLATION 
DRAFT: 6.8.2010 

 
 
 

CONTENTS: 
 
 

Draft Smoking (Prohibition) Bill 2010 
 
Draft Smoking (Signs) Regulations 2010 
 
Draft Smoking (Amounts of Fixed Penalties) Order 2010 
 



DRAFT: 6.8.2010 (RMB) 
 

Smoking (Prohibition) Bill 2010 
 

(No.    of 2010) 
 

ARRANGEMENT OF PROVISIONS 
 

Clause 
 

PART 1: INTRODUCTORY PROVISIONS 
 
1.  Title 
2.  Commencement 
3.  Interpretation 
 

PART 2: SMOKING BAN 
 

4.  Smoking ban 
 

PART 3: POWERS TO DESIGNATE ADDITIONAL PLACES AND VEHICLES 
 

5.  Designated places 
6.  Designated vehicles 
7.  Designations: additional provisions 
 

PART 4: EXEMPTIONS 
 

8.  Exemptions 
9.  Homes 
10.  Smoking bedrooms in hotels, etc 
11.  Private clubs and associations 
12.  Warehouses, garages and shearing sheds 
13.  Power to amend Part 4 
14.  Power to grant temporary or specific exemptions 
 

PART 5: DUTIES ON OTHERS 
 

15.  Duty to prevent others from smoking 
16.  Duty on licensee in relation to licensed premises 
 

PART 6: SIGNS AND NOTICES 
 

17.  Power to require display of signs or notices 
18.  Interference with signs and notices 
 



PART 7: ENFORCEMENT 
 

19.  Power of entry 
20.  Powers of search, etc 
21.  Power to require identification of individuals 
 

PART 8: OFFENCES 
 

22.  Smoking in breach of smoking ban 
23.  Failure to comply with duty to prevent others from smoking 
24.  Failure by licensee to comply with duty in relation to licensed premises 
25.  Breach of regulations under section 16 
26.  Unauthorised interference with sign or notice 
27.  Obstruction, etc 
28.  Provision of false or misleading information 
29.  Failure to provide name and address or identification 
30.  Providing false name or address 
31.  Offences by bodies corporate 
32.  Power to vary penalties 
 

PART 9: FIXED PENALTIES 
 

33.  Fixed penalty provisions (and power to vary Schedule) 
34.  Fixed penalty notices issued “on the spot” 
35.  Fixed penalty notices issued subsequently 
36.  Withdrawal of fixed penalty notices 
37.  Revocation of fixed penalty notices in case of repeat offences 
38.  Amounts of fixed penalties 
 

PART 10: AMENDMENT OF THE LICENSING ORDINANCE 
 

39.  Section 5A of the Licensing Ordinance substituted – Delegation of licensing to the clerk 
of the Summary Court 
 

PART 11: SUBSIDIARY LEGISLATION 
 
40.  Subsidiary legislation 
 

SCHEDULE:  FIXED PENALTY PROVISIONS – DETAILED PROVISIONS 
 
Paragraph 
 
1.  Fixed penalty notices 
2.  Effect of fixed penalty notice 
3.  Notification of issue of fixed penalty notice 
4.  Reference to Attorney General in case of repeat offences 



5.  Decision by Attorney General 
6.  Effect of revocation 
7.  Notification of withdrawal of fixed penalty notice 
8.  Effect of withdrawal of fixed penalty notice 
9.  Payment of fixed penalty 
10.  Effect of payment of fixed penalty 
11.  Provisional notice of hearing 
12.  Hearings 
13.  Effect of default 
14.  Registration of default fine 
15.  Notice of registration 
16.  Enforcement of default fine 
17.  Statutory declaration following notice of registration 
18.  Extension of time for service of statutory declaration 
19.  Statutory declarations: additional provisions 
20.  Effect of statutory declaration 
21.  Further action following statutory declaration made under paragraph 17(2)(a) 
22.  Further action following statutory declaration made under paragraph 17(2)(b) 
23.  Further action following statutory declaration made under paragraph 17(2)(c) 



DRAFT: 6.8.2010 (RMB) 
 

 
 

SMOKING (PROHIBITION) BILL 2010 
 

(No.    of 2010) 
 

(assented to:  2010) 
(commencement:    ) 
(published:  2010) 

 
 

A BILL 
 

for  
 

AN ORDINANCE 
 
To make provision for the protection of public health by imposing prohibitions on the smoking 
of tobacco and tobacco products, and for connected purposes. 
 
BE IT ENACTED by the Legislature of the Falkland Islands ⎯ 
 

PART 1 
INTRODUCTORY PROVISIONS 

 
1.  Title 
This Ordinance is the Smoking (Prohibition) Ordinance 2010. 
 
2.  Commencement 
This Ordinance comes into force on a date to be fixed by the Governor by notice in the Gazette. 
 
3.  Interpretation 
(1)  In this Ordinance— 
 
“Chief Police Officer” means either — 
 

(a)  the person appointed by the Governor under section 4(1) of the Police Ordinance (Title 
56.1) to be the chief police officer; or 
 
(b)  a police officer designated by the Governor under section 4(2) of the Police Ordinance to 
carry out some or all of the duties of the chief police officer; 
 

“cigarettes” include cut tobacco rolled up in paper, tobacco leaf or another material; 
 
“court of summary jurisdiction” means the Summary Court or the Magistrate’s Court; 



“default fine” means a fine for which a person becomes liable under paragraph 13(2) of the 
Schedule; 
 
“designated place” means a place designated under section 5; 
 
“designated vehicle” means a vehicle designated under section 6; 
 
“employee” means an individual who either — 
 

(a)  works under a contract of service or apprenticeship, regardless of whether 
 

(i)  the contract is express or implied; and 
 
(ii)  whether it was made orally, in writing or in some other way; or 
 

(b)  undertakes voluntary work; 
 

“enclosed public place” means a place — 
 

(a)  to which members of the public (or of any section of the public) have access, regardless 
of whether — 
 

(i)  access is as of right or by virtue of express or implied permission; and 
 
(ii)  payment is required for access or not; 
 

(b)  which is covered, either wholly or substantially, by a roof, ceiling or similar structure, 
regardless of whether — 
 

(i)  the roof, ceiling or similar structure is permanent or temporary; and 
 
(ii)  it is fixed or movable; and 
 

(c)  which has one or more walls or similar structures (including windows and doors, gates 
and other means of entry or exit) around more than 50% of its perimeter, regardless of 
whether the walls or similar structures are permanent or temporary; 
 

“enclosed workplace” means a place — 
 

(a)  which is used as, or as part of, a place of work by one or more employees, and 
 
(b)  which is covered, either wholly or substantially, by a roof, ceiling or similar structure, 
regardless of whether — 
 

(i)  the roof, ceiling or similar structure is permanent or temporary; and 
 



(ii)  it is fixed or movable; and 
 

(c)  which has one or more walls or similar structures (including windows and doors, gates 
and other means of entry or exit) around more than 50% of its perimeter, regardless of 
whether the walls or similar structures are permanent or temporary; 
 

“exemption” means an exemption from the smoking ban which is either — 
 

(a)  provided for in Part 4: or 
 
(b)  granted under section 14; 
 

“expiry date” means, in relation to a fixed penalty notice, the date by which a person must either 
pay a fixed penalty or serve a hearing notice, which is either — 
 

(a)  the date specified in the notice under paragraph 1(1)(c) of the Schedule; or 
 
(b)  the new expiry date of a notice confirmed by the Attorney General under paragraph 
5(2)(a) of the Schedule; 
 

“fixed penalty notice” means a notice issued under section 34(2) or section 35(3), offering a 
person the opportunity to discharge criminal liability for an offence by paying a fixed penalty 
instead of being prosecuted for the offence; 
 
“hearing notice” means a notice given by a person under paragraph 1(2)(a)(ii) of the Schedule, 
requesting a hearing in relation to an offence in order either — 
 

(a)  to contest liability for the offence; or 
 
(b)  to seek a determination by a court regarding the appropriate penalty for the offence; 
 

“hotel or similar establishment” means — 
 

(a)  a hotel; 
 
(b)  a bed and breakfast establishment; 
 
(c)  self-catering holiday accommodation; and 
 
(d)  other short-term accommodation for tourists; 
 

“licence” means a licence or protection order granted under the Licensing Ordinance (Title 48.2); 
 
“nominated police officer” means a police officer nominated by the Chief Police Officer to 
receive notifications on behalf of the Chief Police Officer; 
 



“offence” includes an alleged offence; 
 
“offence against this Ordinance” includes an offence against subsidiary legislation made under 
this Ordinance; 
 
“officer”, in relation to a body corporate, has the meaning given to it by section 31(3) 
 
“pilot in command” means, in relation to an aircraft, either — 
 

(a)  the pilot designated by the operator of the aircraft as being in command and charged with 
the safe conduct of a flight; or, 
 
(b)  if no such designation has been made, the person who for the time being is in charge of 
piloting the aircraft without being under the direction of any other pilot in the aircraft; 
 

“place” — 
 

(a)  includes — 
 

(i)  a building or other premises; and 
 
(ii)  a stall, tent or other moveable structure; but 
 

(b)  does not include a vehicle, vessel or aircraft; 
 

“public vehicle” means a vehicle which is — 
 
(a)  licensed as or held out as — 
 

(i)  a taxi; 
 
(ii)  a private hire vehicle; or 
 
(iii)  a public service vehicle; 
 

(b)  used to carry one or more passengers who have either — 
 

(i)  paid a fare for their journey; or 
 
(ii)  hired the vehicle with its driver; 
 

(c)  used in plying for hire for the purpose of carrying passengers; or 
 
(d)  used as a shelter to which members of the public (or of any section of the public) have 
access, regardless of whether — 
 



(i)  access is as of right or by virtue of express or implied permission; and 
 
(ii)  payment is required for access or not; 
 

“relevant aircraft” means an aircraft — 
 

(a)  to which one or more of the following apply — 
 

(i)  one or more employees are working on board; or 
 
(ii)  it is being used to carry one or more passengers who have either — 
 

(aa)  paid a fare for their journey; or 
 
(bb)  hired the aircraft with its pilot; or 
 

(iii)  it is being used to carry passengers for commercial purposes; and 
 

(b)  which is — 
 

(i)  on the ground anywhere in the Falkland Islands, 
 
(ii)  flying from one place in the Falkland Islands to another place in the Falkland Islands; 
 
(iii)  flying from a place in the Falkland Islands back to the same place, or 
 
(iv)  within Falkland Islands airspace during a flight to or from anywhere in the Falkland 
Islands; 
 

“relevant maximum” has the meaning given to it in section 38(7); 
 
“senior police officer” means a police officer with the rank of sergeant or above; 
 
“sheltered accommodation” means accommodation in which part-time personal care is provided 
to a person who otherwise lives there independently; 
 
“smoking” includes inhaling, exhaling, carrying, holding, or otherwise having control over 
ignited tobacco or an ignited tobacco product; 
 
“smoking ban” means the prohibition on smoking in section 4; 
 
“tobacco” includes — 
 

(a)  substitutes for tobacco; and 
 
(b)  mixtures containing tobacco or a substitute for tobacco; 



 
“tobacco products” includes cigarettes and cigars; and 
 
“trigger date” has the meaning given to it in paragraph 19(2) of the Schedule. 
 

PART 2 
SMOKING BAN 

 
4.  Smoking ban 
Unless an exemption applies, smoking is prohibited in each of the following — 
 

(a)  enclosed public places, 
 
(b)  enclosed workplaces, 
 
(c)  public vehicles, 
 
(d)  relevant aircraft, 
 
(e)  designated places, and 
 
(f)  designated vehicles. 
 

PART 3 
POWERS TO DESIGNATE ADDITIONAL PLACES AND VEHICLES 

 
5.  Designated places 
The Governor may by order designate the following to be designated places to which the 
smoking ban applies — 
 

(a)  one or more specific places; or 
 
(b)  places of a category described in the order. 
 

6.  Designated vehicles 
The Governor may by order designate the following to be designated vehicles to which the 
smoking ban applies — 
 

(a)  one or more specific vehicles; or 
 
(b)  vehicles of a category described in the order. 
 

7.  Designations: additional provisions 
(1)  A designation under section 5 or 6 may be made for either — 
 

(a)  an indefinite period; or 



 
(b)  a specified one. 
 

(2)  A designation may also have effect either — 
 

(a)  at all times; or 
 
(b)  only while one or more of the following apply — 
 

(i)  at specific times; 
 
(ii)  in specific circumstances; and 
 
(iii)  if specific conditions are satisfied. 
 

PART 4 
EXEMPTIONS 

 
8.  Exemptions 
This Part provides for exemptions from the smoking ban. 
 
9.  Homes 
(1)  The smoking ban does not apply in a person’s home, even if that person is visited by 
someone for the purpose of working there. 
 
(2)  However, subsection (1) does not allow smoking in a part of a person’s home in which — 
 

(a)  that person (or someone that person lives with) operates a business; and 
 
(b)  in the course of that business, either — 
 

(i)  another person is employed; or 
 
(ii)  customers (or other visitors) are received. 
 

(3)  For the purposes of subsection (1), a person’s home does not include — 
 

(a)  a communal area in shared accommodation; 
 
(b)  a prison; or 
 
(c)  a hospital (apart from sheltered accommodation within a hospital); or 
 
(d)  a hotel or similar establishment (however long it is occupied by the person). 
 

10.  Smoking bedrooms in hotels, etc 



(1)  The smoking ban does not apply in a bedroom within a hotel or similar establishment if the 
conditions in subsection (2) are satisfied. 
 
(2)  The conditions that must be satisfied for the purposes of subsection (1) are that — 
 

(a)  the bedroom must have been designated in writing as a smoking bedroom by the 
proprietor of the hotel or similar establishment or another person in charge of it; and 
 
(b)  a sign or notice indicating that the bedroom is a smoking bedroom must be displayed — 
 

(i)  on the door into the bedroom and 
 
(ii)  in a prominent position inside the bedroom. 
 

(c)  the bedroom must have a ceiling and (except for doors and windows) must be completely 
enclosed by solid walls from floor to ceiling; 
 
(d)  must not have a ventilation system that ventilates into any other part of the building; 
 

(3)  For the purposes of subsection (1), a bedroom does not include — 
 

(a)  a communal area; 
 
(b)  a dormitory; or 
 
(c)  another room made available for persons who have made separate arrangements to share 
it at the same time. 
 

11.  Private clubs and associations 
(1)  The smoking ban does not apply in premises operated by a private club or association if — 
 

(a)  the conditions in subsection (2) are satisfied; and 
 
(b)  access to the premises is only available to the individuals identified in subsection (3). 
 

(2)  The conditions that must be satisfied for the purposes of subsection (1) are — 
 

(a)  the club or association must operate on a non-profit basis; 
 
(b)  the club or association must not have any paid employees; 
 
(c)  a resolution of the membership of the club or association allowing smoking on the 
premises must have been passed within the previous 15 months; 
 
(d)  the resolution must have been passed at a general meeting of the club or association of 
which proper notice has been given; 



 
(e)  at least two-thirds of the members of the club or association must have voted in favour of 
the resolution when it was passed; and 
 
(f)  notice of the resolution having been passed must have been given to a nominated police 
officer and the Attorney General. 
 

(3)  Access to the premises must only be available to the following individuals — 
 
(a)  those who — 
 

(i)  are members of the club or association; and 
 
(ii)  either — 
 

(aa)  have been members for at least two days; or 
 
(bb)  did not become members until at least two days after applying for membership 
or being nominated for it; and 
 

(b)  bona fide guests of those identified in paragraph (a). 
 

12.  Warehouses, garages and shearing sheds 
(1)  The smoking ban does not apply in a warehouse, garage or shearing shed if the conditions in 
subsection (2) are satisfied. 
 
(2)  The conditions that must be satisfied for the purposes of subsection (1) are — 
 

(a)  the warehouse, garage or shearing shed must have an internal volume of at least 450 
cubic metres; and 
 
(b)  there can be no more than three employees in the warehouse, garage or shearing shed at 
the time. 
 

(3)  If a warehouse, garage or shearing shed is internally divided (whether the division is 
permanent or temporary) — 
 

(a)  the internal volume of each division must be calculated separately for the purposes of 
subsection (2)(a); 
 
(b)  the internal volume of a division must be at least 450 cubic metres for smoking to be 
permitted in it. 
 

13.  Power to amend Part 4 
The Governor may by order amend Part 4 in order to — 
 



(a)  create new exemptions from the smoking ban; 
 
(b)  vary existing exemptions; or 
 
(c)  repeal existing exemptions. 
 

14.  Power to grant temporary or specific exemptions 
(1)  The Governor may by order grant temporary or specific exemptions from the smoking ban. 
 
(2)  Exemptions may only be granted under subsection (1) for a specified period. 
 
(3)  Exemption granted under subsection (1) may apply — 
 

(a)  on specific occasions; 
 
(b)  at specific times; 
 
(c)  in specific circumstances; or 
 
(d)  if specific conditions are satisfied. 
 

PART 5 
DUTIES ON OTHERS 

 
15.  Duty to prevent others from smoking 
Each of the following persons is under a duty to prevent others from smoking in a place, vehicle 
or aircraft to which the smoking ban applies — 
 

(a)  in the case of a place, the person in charge of that place; 
 
(b)  in the case of a vehicle — 
 

(i)  the driver; and 
 
(ii)  each other person in charge of a passenger compartment or section; 
 

(c)  in the case of an aircraft — 
 

(i)  the pilot in command; and 
 
(ii)  each other person in charge of a passenger compartment or section; 
 

(d)  each other person with management responsibilities for the place, vehicle or aircraft; and 
 
(e)  each other person responsible for order or safety in the place, vehicle or aircraft. 
 



16.  Duty on licensee in relation to licensed premises 
The holder of a licence is under a duty to take reasonable steps to prevent others from smoking in 
breach of the smoking ban on the premises covered by the licence. 
 

PART 6 
SIGNS AND NOTICES 

 
17.  Power to require display of signs or notices 
(1)  The Governor may make regulations requiring the display of signs or notices in places, 
vehicles and aircraft to which the smoking ban applies. 
 
(2)  Regulations made under subsection (1) may include provision for offences against the 
regulations to be punished by a maximum fine of up to level 6 on the standard scale. 
 
18.  Interference with signs and notices 
(1)  A person who is not authorised to do so must not remove, alter, conceal, deface, damage or 
destroy a sign or notice displayed in order to comply with regulations made under section 17. 
 
(2)  The following persons are authorised for the purpose of subsection (1) — 
 

(a)  a person under a duty to ensure that the sign is displayed; 
 
(b)  another person acting on the instructions of a person under that duty. 
 

PART 7 
ENFORCEMENT 

 
19.  Power of entry 
(1)  A police officer may enter a place, vehicle or aircraft in which the smoking ban applies in 
order to find out whether or not an offence against this Ordinance has been or is being 
committed. 
 
(2)  The power of entry under subsection (1) may be exercised by reasonable force, if it is 
necessary to do so. 
 
20.  Powers of search, etc 
(1)  The powers in this section apply — 
 

(a)  when a police officer has entered a place, vehicle or aircraft in which the smoking ban 
applies; and 
 
(b)  to the extent that the police officer considers reasonably necessary for the purpose of 
finding out whether or not an offence against this Ordinance has been or is being committed. 
 

(2)  The powers in this section apply whether or not the police officer has entered using the 
power in section 19(1). 



 
(3)  The police officer may — 
 

(a)  search the place, vehicle or aircraft; 
 
(b)  carry out inspections and examinations; and 
 
(c)  take photographs and recordings. 
 

(4)  The police officer may require the production of substances and products found in the place, 
vehicle or aircraft and may — 

 
(a)  inspect them; 
 
(b)  take and retain possession of them; and 
 
(c)  take and retain samples of them or extracts from them for later analysis. 
 

(5)  The police officer may also require anyone in the place, vehicle or aircraft to provide 
facilities, assistance or information. 
 
21.  Power to require identification of individuals 
(1)  The powers in this section apply if a police officer has reason to believe that a person 
either — 
 

(a)  is committing an offence against this Ordinance; or 
 
(b)  has committed an offence against it. 
 

(2)  The police officer may require a person — 
 

(a)  to provide the police officer with the person’s name and address; and 
 
(b)  to produce identification confirming the person’s name and address. 
 

PART 8 
OFFENCES 

 
22.  Smoking in breach of smoking ban 
(1)  A person who smokes in breach of the smoking ban is guilty of an offence. 
 
(2)  A person convicted of an offence against subsection (1) is liable to a fine of up to level 2 on 
the standard scale. 
 
(3)  It is not a defence that a sign or notice should have been displayed in the place, vehicle or 
aircraft in which the offence was committed but either — 



 
(a)  was not displayed at all; 
 
(b)  was not displayed properly; or 
 
(c)  had been altered, concealed, defaced, damaged or destroyed. 
 

23.  Failure to comply with duty to prevent others from smoking 
(1)  A person who is subject to a duty under section 15 and who does not prevent others from 
smoking in breach of the smoking ban is guilty of an offence. 
 
(2)  It is a defence for a person charged with an offence under subsection (1) to show that one or 
more of the following applies — 
 

(a)  the person had taken reasonable steps to prevent others from smoking in the place, 
vehicle or aircraft; 
 
(b)  the person did not know (and could not reasonably have been expected to know) that 
anyone was smoking there; or 
 
(c)  the person had another reasonable excuse in all of the circumstances for not preventing 
smoking in the place, vehicle or aircraft. 
 

(3)  A person convicted of an offence against subsection (1) is liable to a fine of up to level 4 on 
the standard scale. 
 
24.  Failure by licensee to comply with duty in relation to licensed premises 
(1)  A holder of a licence who does not take reasonable steps to prevent others from smoking in 
breach of the smoking ban on the premises covered by the licence is guilty of an offence. 
 
(2)  A person convicted of an offence against subsection (1) is liable to a fine of up to level 5 on 
the standard scale. 
 
25.  Breach of regulations under section 17 
(1)  A person who fails to comply with an obligation imposed in or under regulations made under 
section 17 is guilty of an offence. 
 
(2)  Subsection (1) only applies to the extent (if any) that the failure to comply does not amount 
to a more specific offence under the regulations themselves. 
 
(3)  A person convicted of an offence against subsection (1) is liable to a fine of up to level 4 on 
the standard scale. 
 
26.  Unauthorised interference with sign or notice 
(1)  A person who intentionally alters, conceals, defaces, damages or destroys a sign or notice in 
breach of section 18 is guilty of an offence. 



 
(2)  A person convicted of an offence against subsection (1) is liable to a fine of up to — 
 

(a)  level 4 in the case of an offence committed on premises licensed under the Licensing 
Ordinance; or 
 
(b)  level 3 in any other case. 
 

27.  Obstruction, etc 
(1)  A person who intentionally hinders or obstructs a police officer in the course of enforcing 
this Ordinance is guilty of an offence. 
 
(2)  A person who, without reasonable excuse, fails to provide a police officer with a facility, 
assistance or information that the police officer reasonably requires under section 20(5) is guilty 
of an offence. 
 
(3)  A person convicted of an offence against subsection (1) or (2) is liable to a fine of up to level 
5 on the standard scale. 
 
28.  Provision of false or misleading information 
(1)  This section applies when a police officer has required a person under section 20(5) to 
provide the police officer with information. 
 
(2)  A person who intentionally provides information that is false or misleading in a material 
particular is guilty of an offence. 
 
(3)  A person who provides information but is reckless as to whether the information is false or 
misleading in a material particular is guilty of an offence. 
 
(4)  A person convicted of an offence against subsection (2) or (3) is liable to a fine of up to level 
5 on the standard scale. 
 
29.  Failure to provide name and address or identification 
(1)  A person who fails to provide a name or address when required to do so under section 
21(2)(a) is guilty of an offence. 
 
(2)  A person who, without reasonable excuse, fails to produce identification when required to do 
so under section 21(2)(b) is guilty of an offence. 
 
(3)  A person convicted of an offence against subsection (1) or (2) is liable to a fine of up to level 
3 on the standard scale. 
 
30.  Providing false name or address 
(1)  A person who provides a false name or address when required to provide a name and address 
under section 21(2)(a) is guilty of an offence. 
 



(2)  A person convicted of an offence against subsection (1) is liable to a fine of up to level 4 on 
the standard scale. 
 
31.  Offences by bodies corporate 
(1)  This section applies if — 
 

(a)  an offence against this Ordinance is committed by a body corporate; and 
 
(b)  it is proved that either — 
 

(i)  the offence was committed with the consent or connivance of an officer of the body 
corporate; or 
 
(ii)  the offence was attributable to neglect on the part of an officer of the body corporate. 
 

(2)  If this section applies, the officer as well as the body corporate is — 
 

(a)  guilty of the offence; and 
 
(b)  liable to be proceeded against and punished accordingly. 
 

(3)  For the purposes of this section, “officer” includes, in relation to a body corporate, a person 
who is purporting (or has done) to act as an officer of the body corporate. 
 
(4)  If the affairs of a body corporate are managed by its members, subsections (1) and (2) apply 
in relation to the acts and defaults of a member in connection with that member’s functions of 
management as if the member were an officer of the body corporate. 
 
32.  Power to vary penalties 
The Governor may by order amend one or more of the sections in this Part in order to vary the 
maximum fine for an offence by substituting one level on the standard scale for another. 
 

PART 9 
FIXED PENALTIES 

 
33.  Fixed penalty provisions (and power to vary Schedule) 
(1)  This Part deals with fixed penalties that may, in certain circumstances, be imposed on 
persons for offences against this Ordinance instead of prosecutions being brought against them. 
 
(2)  The Schedule makes detailed provision regarding the procedure to be followed in relation to 
fixed penalties. 
 
(3)  The Governor may by order — 
 

(a)  amend the Schedule to vary the procedure to be followed in relation to fixed penalties; 
and 



 
(b)  make consequential amendments elsewhere in the Ordinance. 
 

34.  Fixed penalty notices issued “on the spot” 
(1)  Subsection (2) applies if a police officer — 
 

(a)  has reason to believe that a person either — 
 

(i)  is committing an offence against this Ordinance; or 
 
(ii)  has just committed an offence against it; and 
 

(b)  that is appropriate in the circumstances to impose a fixed penalty on the person rather 
than reporting the offence to the Attorney General with a view to prosecution. 
 

(2)  If this subsection applies, the police officer may issue the person with a fixed penalty notice 
for the offence. 
 
(3)  A fixed penalty notice issued under subsection (2) must be given to the person by the police 
officer, either at the time or as soon as possible afterwards. 
 
35.  Fixed penalty notices issued subsequently 
(1)  Subsection (3) applies if a senior police officer is satisfied that — 
 

(a)  a person has committed an offence against the Ordinance; and 
 
(b)  it is an appropriate case in which to impose a fixed penalty on the person rather than 
reporting the matter to the Attorney General with a view to prosecution. 
 

(2)  Subsection (3) also applies if the Attorney General is satisfied that — 
 

(a)  a person has committed an offence against the Ordinance; and 
 
(b)  it is an appropriate case in which to impose a fixed penalty on the person rather than 
bringing a prosecution. 
 

(3)  If this subsection applies, the senior police officer or the Attorney General may issue the 
person with a fixed penalty notice for the offence. 
 
(4)  A fixed penalty notice may not be issued — 
 

(a)  if a fixed penalty has already been issued for the same offence; or 
 
(b)  more than six months after the offence was committed. 
 

(5)  A fixed penalty notice issued under subsection (3) must be either — 



 
(a)  given to the person by a police officer; or 
 
(b)  sent to the person by post. 
 

36.  Withdrawal of fixed penalty notices 
(1)  Subsection (3) applies if, in relation to a fixed penalty notice issued by a police officer under 
section 33(2), a senior police officer either — 
 

(a)  considers that the fixed penalty notice should not have been issued; or 
 
(b)  becomes aware of information that would have affected the decision to issue the fixed 
penalty notice had it been known at the time. 
 

(2)  Subsection (3) also applies if — 
 

(a)  in relation to a fixed penalty notice issued by a senior police officer under section 35(3), 
the Attorney General either — 
 

(i)  considers that the fixed penalty notice should not have been issued; or 
 
(ii)  becomes aware of information that would have affected the decision to issue the 
fixed penalty notice had it been known at the time; or 
 

(b)  in relation to a fixed penalty notice issued by the Attorney General under section 35(3). 
the Attorney General becomes aware of information that would have affected the decision to 
issue the fixed penalty notice had it been known at the time. 
 

(3)  If this subsection applies, the senior police officer or the Attorney General may withdraw the 
fixed penalty notice. 
 
(4) The effect of a fixed penalty notice being withdrawn is that — 
 

(a)  no proceedings (or further proceedings) may be brought in relation to the offence for 
which the fixed penalty notice had been issued; and 
 
(b)  if the fixed penalty has been paid (or is paid afterwards), it must be refunded. 
 

37.  Revocation of fixed penalty notices in case of repeat offences 
(1)  Subsection (3) applies if a fixed penalty notice is issued to a person who has, in the previous 
2 years, already been either — 
 

(a)  convicted of an offence against this Ordinance; or 
 
(b)  issued with more than three fixed penalty notices. 
 



(2)  A fixed penalty notice does not count for the purposes of subsection (1) if either — 
 

(a)  it was withdrawn; or 
 
(b)  the person issued with the fixed penalty notice was acquitted following a hearing that 
took place because either — 
 

(i)  the person served a hearing notice; or 
 
(ii)  the fixed penalty notice was revoked. 
 

(3)  If this subsection applies, the Attorney General may revoke the fixed penalty notice. 
 
(4) The effect of a fixed penalty notice being revoked is that — 
 

(a)  a prosecution may be brought against the person issued with the fixed penalty notice, as 
if it had not been issued; and 
 
(b)  if the fixed penalty has been paid (or is paid afterwards), it must be refunded. 
 

(5)  A prosecution may be brought under subsection (4)(a) within six months from the date on 
which the Attorney General decides to revoke the fixed penalty notice, even if the period within 
which a prosecution must be commenced under section 51(6) of the Administration of Justice 
Ordinance (Title 22.1) has expired. 
 
(6)  The Governor may by order amend subsection (1) in order to vary either or both of the 
following — 
 

(a)  the number of fixed penalties that may be issued before subsection (2) applies; and 
 
(b)  the period within which they may be issued. 
 

38.  Amounts of fixed penalties 
(1)  The Governor may prescribe by order the amounts of fixed penalties for offences against this 
Ordinance. 
 
(2)  The Governor may prescribe different amounts for — 

 
(a)  different offences, and 
 
(b)  different cases or classes of case. 
 

(3)  The Governor may, instead of prescribing an amount in money, prescribe it by reference to 
either — 
 

(a)  a level on the standard scale; or 



 
(b)  a proportion of a level on the standard scale. 
 

(4)  The Governor must not prescribe an amount for an offence that would be more than 50% of 
the relevant maximum. 
 
(5)  If the Governor purports to prescribe an amount that is more than 50% of the relevant 
maximum, the amount of the fixed penalty for that offence is 50% of the relevant maximum. 
 
(6)  If the Governor has not prescribed an amount for an offence, the amount for that offence is 
25% of the relevant maximum. 
 
(7)  In this section, “relevant maximum” means, in relation to an offence, the amount of the 
maximum fine that could be imposed on a person following conviction for the offence. 
 

PART 10 
AMENDMENT OF THE LICENSING ORDINANCE 

 
39.  Section 5A of the Licensing Ordinance substituted 
Section 5A of the Licensing Ordinance is repealed and the following substituted — 
 

“5A  Delegation of licensing to the clerk of the Summary Court 
(1)  This section applies to applications for — 
 

(a)  the renewal of a licence under section 9; 
 
(b)  the transfer of a licence under section 10; 
 
(c)  a protection order under section 12; 
 
(d)  an extension of permitted hours on a special occasion under section 48; or 
 
(e)  an occasional licence under section 83. 
 

(2)  The clerk of the Summary Court may grant an application to which this section applies 
if — 
 

(a)  the general conditions in subsection (3) are met; and 
 
(b)  if special conditions in subsection (5) apply to the application, they are also met. 

 
(3)  The general conditions that must be satisfied for the purposes of subsection (2)(a) are 
that — 
 

(a)  if notice is required to be given in relation to the application, it has been properly 
given; 



 
(b)  the Chief Police Officer (or another police officer acting on behalf of the Chief Police 
Officer) has notified the clerk that there is no objection from the police to the application 
being granted; 
 
(c)  there has been no other objection to the application; 
 
(d)  if the one or more conditions are to be imposed, the applicant has agreed to them; and 
 
(e)  the applicant has not within the previous 3 years either — 
 

(i)  been convicted of an offence against the Smoking (Prohibition) Ordinance (No.    
of 2010) (or subsidiary legislation made under it); or 
 
(ii)  been issued with more than three fixed penalty notices for such an offence. 
 

(4)  The special condition in subsection (5) applies to applications for — 
 

(a)  the renewal of a licence under section 9, or 
 
(b)  an extension of permitted hours on a special occasion under section 48. 
 

(5)  The special condition that must be satisfied for the purposes of subsection (2)(b) in 
relation to the applications to which this subsection applies is that there must not have been 
more than three separate occasions in the previous 3 years on which one or more persons 
have been either — 
 

(a)  convicted of an offence against the Smoking (Prohibition) Ordinance (or subsidiary 
legislation made under it) that was committed on the premises to which the application 
relates; or 
 
(b)  issued with a fixed penalty notice for such an offence. 
 

(6)  A fixed penalty notice does not count for the purposes of subsections (3)(e)(ii) or (5)(b) 
if either — 
 

(a)  it was withdrawn; or 
 
(b)  the person issued with the fixed penalty notice was acquitted following a hearing that 
took place because either — 
 

(i)  the person served a hearing notice; or 
 
(ii)  the fixed penalty notice was revoked. 
 



(7)  The Governor may by order amend subsection (3)(e) or subsection (5) in order to vary 
either or both of the following — 
 

(a)  the number of fixed penalties that may be issued before the condition is not satisfied; 
and 
 
(b)  the period within which they may be issued.” 

 
 

PART 11 
SUBSIDIARY LEGISLATION 

 
40.  Subsidiary legislation 
The Governor may make regulations and orders that are necessary or convenient for the purposes 
of this Ordinance. 
 
 

SCHEDULE 
FIXED PENALTY PROVISIONS – DETAILED PROVISIONS 

section 33(2) 
 
1.  Fixed penalty notices 
(1)  A fixed penalty notice must contain the following information — 
 

(a)  brief particulars of the offence for which it has been issued; 
 
(b)  the amount of the fixed penalty for the offence; and 
 
(c)  the expiry date of the notice. 

 
(2)  A fixed penalty notice must also contain the following statements — 
 

(a)  that the recipient must do one of the following things before the expiry date of the 
notice — 
 

(i)  pay the fixed penalty; or 
 
(ii)  serve a hearing notice. 
 

(b)  that the fixed penalty must be paid or the hearing notice must be sent to the Courts 
Administrator at the Courts Office, Town Hall, Stanley; and 
 
(c)  that there may still be a prosecution for the offence if the person has been convicted of an 
offence against the Ordinance or has been issued with more than three notices in the previous 
2 years. 
 



(3)  The expiry date of the notice must be — 
 

(a)  in the case of a fixed penalty notice given to a person by a police officer, at least 21 days 
from the date on which it is given. 
 
(b)  in the case of a fixed penalty notice sent to a person by post, at least 28 days from the 
date on which it is posted. 

 
2.  Effect of fixed penalty notice 
(1)  No proceedings may be brought in relation to an offence for which a fixed penalty notice has 
been issued until after the expiry date of the notice. 
 
(2)  Subparagraph (1) does not apply if the fixed penalty notice is revoked by the Attorney 
General under paragraph 5(2)(b). 
 
(3)  Subparagraph (1) does not prevent the Courts Administrator from giving a provisional notice 
of a hearing under paragraph 11 to a person who has been issued with a fixed penalty notice. 
 
3.  Notification of issue of fixed penalty notice 
(1)  The issue of a fixed penalty notice by a police officer must be notified to a nominated police 
officer, the Attorney General and the Courts Administrator. 
 
(2)  The issue of a fixed penalty notice by a senior police officer must be notified to the Attorney 
General and the Courts Administrator. 
 
(3)  The issue of a fixed penalty notice by the Attorney General must be notified to a nominated 
police officer and the Courts Administrator. 
 
4.  Reference to Attorney General in case of repeat offences 
(1)  On receiving notification of the issue of a fixed penalty notice, the Courts Administrator 
must establish whether or not section 37(3) applies. 
 
(2)  If section 37(3) applies, the Courts Administrator must — 
 

(a)  refer the fixed penalty notice to the Attorney General; and 
 
(b)  notify the person issued with the notice and a nominated police officer that this has been 
done. 
 

(3)  If a fixed penalty notice is referred to the Attorney General, the expiry date specified in the 
notice no longer applies. 
 
5.  Decision by Attorney General 
(1)  This paragraph applies if a fixed penalty notice is referred to the Attorney General under 
paragraph 4(2)(a). 
 



(2)  The Attorney General must decide within three months whether — 
 

(a)  to confirm the fixed penalty notice with a new expiry date; or 
 
(b)  to revoke it. 
 

(3)  The Attorney General’s decision must be notified to the person issued with the fixed penalty 
notice, a nominated police officer and the Courts Administrator. 
 
(4)  The new expiry date of a fixed penalty notice that is confirmed by the Attorney General must 
be at least 28 days from the date on which the Attorney General’s decision is notified to the 
person issued with the fixed penalty notice. 
 
(5)  Subparagraph (2) does not prevent a senior police officer or the Attorney General from 
withdrawing the fixed penalty notice under section 36(3). 
 
6.  Effect of revocation 
If a fixed penalty notice is revoked, sections 37(5) and 37(6) apply. 
 
7.  Notification of withdrawal of fixed penalty notice 
(1)  The withdrawal of a fixed penalty notice by a senior police officer must be notified to — 
 

(a)  the person to whom the fixed penalty notice was issued; 
 
(b)  the Attorney General; and 
 
(c)  the Courts Administrator. 
 

(2)  The withdrawal of a fixed penalty notice by the Attorney General must be notified to — 
 

(a)  the person to whom the fixed penalty notice was issued; 
 
(b)   a nominated police officer; and 
 
(c)  the Courts Administrator. 
 

8.  Effect of withdrawal of fixed penalty notice 
If a fixed penalty notice is withdrawn, section 36(4) applies. 
 
9.  Payment of fixed penalty 
(1)  Payment of a fixed penalty must be made to the Courts Administrator. 
 
(2)  Payment of the penalty may be made in any manner in which payment of a fine may be 
made. 
 
10.  Effect of payment of fixed penalty 



(1)  No proceedings may be brought in relation to an offence for which a fixed penalty has been 
paid following the issue of a fixed penalty notice. 
 
(2)  Subsection (1) does not apply if the fixed penalty notice is revoked by the Attorney General 
under paragraph 5(2)(b). 
 
11.  Provisional notice of hearing 
(1)  The Courts Administrator may give provisional notice of a hearing to a person who has been 
issued with a fixed penalty notice. 
 
(2)  Subparagraph (1) does not apply if the notice has been either — 
 

(a)  withdrawn; 
 
(b)  referred to the Attorney General (unless it has since been confirmed). 
 

(3)  A notice given under subparagraph (1) must state — 
 

(a)  which court of summary jurisdiction would hear the case if the person serves a hearing 
notice; and 
 
(b)  the date on which the case would be heard (which must be after the expiry date of the 
fixed penalty notice). 
 

12.  Hearings 
(1)  This paragraph applies if — 
 

(a)  a fixed penalty notice has been issued for an offence; 
 
(b)  the fixed penalty notice has not been either withdrawn or revoked; and 
 
(c)  the person issued with the fixed penalty notice serves a hearing notice. 
 

(2)  If this paragraph applies — 
 

(a)  the Courts Administrator must notify a nominated police officer and the Attorney 
General; 
 
(b)  the Magistrates’ Courts Act 1980 applies to the proceedings; and 
 
(c)  the fixed penalty notice is to be treated as an information for the same offence laid under 
section 1(1) of the Magistrates’ Courts Act 1980 on the date on which the fixed penalty 
notice was notified to the Courts Administrator. 

 
(3)  If Courts Administrator had given provisional notice of a hearing under paragraph 11 — 
 



(a)  the provisional notice is to be treated as a summons which — 
 

(i)  had been issued under section 1(1)(a) of the Magistrates’ Court Act 1980 by the 
Senior Magistrate or another justice of the peace on the basis of the information deemed 
to have been laid under subparagraph (2)(c); 
 
(ii)  requires the person to appear in order to answer that information — 
 

(aa)  before the court specified in the provisional notice; and 
 
(bb)  on the date specified in the provisional notice; and 
 

(iii)  was served on the person on the date on which the provisional notice was given; and 
 

(b)  section 14 of the Magistrates’ Court Act (which provides that proceedings are invalid 
where an accused did not know of them) does not apply. 
 
(4)  If Courts Administrator had not given provisional notice of a hearing under paragraph 
11 — 
 

(a)  the Senior Magistrate or another justice of the peace may issue a summons under 
section 1(1)(a) of the Magistrates’ Court Act 1980 on the basis of the information deemed 
to have been laid under subparagraph (2)(c); 
 
(b)  if a summons is issued, the Courts Administrator must take steps to arrange for it to 
be served. 
 

13.  Effect of default 
(1)  This paragraph applies if ⎯ 
 

(a)  a fixed penalty notice has been issued for an offence; 
 
(b)  it has not been either withdrawn or revoked; 
 
(c)  it has expired; and 
 
(c)  the person issued with the fixed penalty notice has not either — 
 

(i)  paid the fixed penalty; or 
 
(ii)  served a hearing notice. 
 

(2)  If this paragraph applies, the person issued with the fixed penalty notice becomes liable to 
pay a default fine. 
 



(3)  The amount of the default fine is equal to the amount of the fixed penalty for the offence 
plus 50% of the amount of that penalty. 
 
14.  Registration of default fine 
(1)  This paragraph applies when a default fine becomes payable. 
 
(2)  If it appears to the Courts Administrator that the person liable to pay the default fine resides 
in the Falkland Islands, the Courts Administrator must register the default fine in the register of 
the Magistrate’s Court for enforcement against that person. 
 
(3)  For the purposes of subparagraph (2), a body corporate resides at its registered or principal 
office. 
 
15.  Notice of registration 
(1)  The Courts Administrator must serve notice of the registration of a default fine on the person 
liable to pay the default fine. 
 
(2)  A notice given under subparagraph (1) must contain the following information — 
 

(a)  the amount of the default fine, and 
 
(b)  details of the fixed penalty notice to which it relates. 
 

(3)  A notice given under subparagraph (1) must also state — 
 

(a)  that the authority for the imposition of the default fine is paragraph 13(2); and 
 
(b)  that the authority for its registration for enforcement is paragraph 14(2). 
 

16.  Enforcement of default fine 
(1)  This paragraph applies to a default fine registered under paragraph 14(2). 
 
(2)  Any enactment referring (in whatever terms) to a fine imposed or other sum adjudged to be 
paid on conviction has effect as if the default fine were a fine on the conviction of the defaulter 
on the date of the registration. 
 
(3)  Section 85 of the Magistrates Courts Act 1980 (which gives a court power to remit a fine in 
certain circumstances) also applies to a fine registered under paragraph 14(2), notwithstanding 
section 85(4) of that Act (which would otherwise exclude another sum adjudged to be paid on 
conviction). 
 
17.  Statutory declaration following notice of registration 
(1)  This paragraph applies if a person has been served with notice of the registration of a default 
fine. 
 
(2)  The person may make a statutory declaration containing one of the following statements ⎯ 



 
(a)  in the case of default fine relating to a fixed penalty notice that was given to a person by 
a police officer, that the person making the declaration was not the person to whom the fixed 
penalty notice was given; 
 
(b)  in the case of default fine relating to a fixed penalty notice that was sent to a person by 
post, that the person making the declaration had not received the fixed penalty notice; or 
 
(c)  that the person making the declaration served a hearing notice before the expiry date of 
the fixed penalty notice to which the default fine relates. 

 
(3)  A statutory declaration made under subparagraph (2) must be served on the Courts 
Administrator within 21 days of the date on which the notice of registration was served on the 
person liable to the default fine. 
 
(4)  When the Courts Administrator is served with a statutory declaration under subparagraph 
(3), the Courts Administrator must notify a nominated police officer and the Attorney General. 
 
18.  Extension of time for service of statutory declaration 
(1)  Subparagraph (2) applies if a person who has received notice of the registration of a default 
fine applies to a court of summary jurisdiction (which for this purpose may be composed of a 
single justice) for an extension of the 21 day period provided for in paragraph 17(3). 
 
(2)  If the court considers that it was not reasonable to expect the person to serve the statutory 
declaration within 21 days, it may accept service of the statutory declaration by that person after 
the 21 day period has expired. 
 
(3)  If a statutory declaration is accepted under subparagraph (2), the case must proceed as if the 
person making the statutory declaration had served it on the date that it is accepted by the court. 
 
(4)  When a statutory declaration is accepted by a court under subparagraph (2), the Courts 
Administrator must notify a nominated police officer and the Attorney General. 
 
19.  Statutory declarations: additional provisions 
(1)  Paragraphs 20 to 24 apply if a statutory declaration is — 
 

(a)  made in accordance with paragraph 17(2); 
 
(b)  either — 
 

(i)  served on the Courts Administrator under paragraph 17(3); or 
 
(ii)  accepted by a court under paragraph 18(2). 
 

(2) In paragraphs 21 and 22, “trigger date” means the date on which the statutory declaration is 
either — 



 
(a)  served on the Courts Administrator under paragraph 17(3); or 
 
(b)  accepted by the court under paragraph 18(2). 
 

20.  Effect of statutory declaration 
If this paragraph applies, the following are void — 
 

(a)  the registration of the default fine to which the statutory declaration relates; and 
 
(b)  proceedings taken to enforce the fine before the declaration was served. 
 

21.  Further action following statutory declaration made under paragraph 17(2)(a) 
(1)  If a statutory declaration is made under paragraph 17(2)(a) — 
 

(a)  a corrected fixed penalty notice may be issued to the person who was given the original 
fixed penalty notice; or 
 
(b)  a prosecution may be brought against that person, as if no fixed penalty notice had been 
issued. 
 

(2)  A corrected fixed penalty notice may be issued under subparagraph (1)(a) within three 
months of the trigger date, even if the six month period provided for in section 35(4)(b) has 
expired. 
 
(3)  A prosecution brought under subparagraph (1)(b) may be commenced within six months of 
the trigger date, even if the period within which a prosecution must be commenced under section 
51(6) of the Administration of Justice Ordinance has expired. 
 
22.  Further action following statutory declaration made under paragraph 17(2)(b) 
(1)  If a statutory declaration is made under paragraph 17(2)(b), a new fixed penalty notice may 
be issued to the person who did not receive the original fixed penalty notice. 
 
(2)  A new fixed penalty notice may be issued under subparagraph (1) within three months of the 
trigger date, even if the six month period provided for in section 35(4)(b) has expired. 
 
23.  Further action following statutory declaration made under paragraph 17(2)(c) 
If a statutory declaration is made under paragraph 17(2)(c) — 
 

(a)  the case must proceed as if the person making the statutory declaration had served a 
hearing notice on the date that the declaration is either — 
 

(i)  served on the Courts Administrator under paragraph 17(3); 
 
(ii)  accepted by a court under paragraph 18(2); and 
 



(b)  that date is to be treated as if it had been before the expiry date of the fixed penalty 
notice. 
 

__________________________ 
OBJECTS AND REASONS 

 
The purposes of this Bill are as follows: 
 

(a)  to protect public health by imposing a smoking ban in enclosed public places and 
enclosed work places and in certain vehicles and aircraft; 
 
(b)  to impose duties on those in charge of places, vehicles and aircraft covered by the 
smoking ban (or with responsibilities for them) to prevent smoking there by others; 
 
(c)  to signs and notices to be displayed where the smoking ban applies; and 
 
(d)  to provide for the enforcement of the smoking ban. 

 
Clause 3 defines key terms that are used elsewhere in the Bill. 
 
Part 2 deals with the smoking ban. 
 
Clause 4 sets out the scope of the smoking ban that would apply initially to enclosed public 
places, enclosed workplaces, public vehicles and relevant aircraft (each of which are defined in 
clause 3).  Smoking in breach of the smoking ban would be an offence under clause 21 with a 
maximum fine of level 2 (currently, £350). 
 
Part 3 deals with the power to designate additional places and vehicles in which the smoking 
ban would apply. 
 
Additional places could be designated under clause 5 and additional vehicles under clause 6. 
 
Part 4 deals with exemptions from the smoking ban. 
 
Under clause 9, the smoking ban would not apply at home or in sheltered accommodation but 
there would be exclusions from this exemption (covering businesses carried out from home, 
communal areas, prisons and hospitals). 
 
Under clause 10, it would be possible for the proprietor of a hotel, a b&b, self-catering 
accommodation or other tourist accommodation (or someone else in charge of it) to designate 
bedrooms in which smoking is permitted.  However, this would be subject to a number of 
conditions. 
 
Under clause 11, it would be possible for private clubs and associations to qualify for an 
exemption from the smoking ban in their premises.  However, this would be subject to a number 



of conditions including a requirement that there are no paid employees and that two-thirds of the 
members agree to smoking on the premises. 
 
Under clause 12. there would be an exemption from the smoking ban in warehouses, garages and 
shearing sheds but only those above a minimum size and only when no more than 3 employees 
are working there. 
 
Clause 13 would allow for these exemptions to be varied and clause 14 would allow for 
temporary or “one-off” exemptions to be granted. 
 
Part 5 would impose duties to prevent others from smoking on those with responsibilities for 
places, vehicles and aircraft in which the smoking ban applies. 
 
Clause 15 would impose this duty generally in relation to those in charge of places, vehicles and 
aircraft or with responsibility for them.  Failure to comply with this duty would be an offence 
under clause 23 with a maximum fine of level 4 (currently, £1,500). 
 
Clause 16 would impose a more stringent duty on licensees in relation to the premises covered 
by their licences.  Failure to comply with this duty would be an offence under clause 24 with a 
maximum fine of level 5 (currently, £3,000). 
 
Part 6 deals with signs and notices 
 
Under clause 17, there would be a power to make regulations imposing requirements for signs or 
notices to be displayed.  Regulations could provide for offences with maximum fines of up to 
level 6 (currently, £7,500) but, if no more specific offence is provided for in the regulations 
themselves, there is an offence under clause 25 with a maximum fine of level 4 (currently, 
£1,500). 
 
Clause 18 would ban unauthorized interference with signs and notices displayed to comply with 
regulations.  Unauthorised interference with a sign or notice in breach of this would be an 
offence under clause 26 with a maximum fine of level 4 (currently, £1,500) on licensed premises 
and level 3 (currently, £800) elsewhere. 
 
Part 7 deals with enforcement. 
 
Clause 19 would give police officers the power in certain circumstances to enter places, vehicles 
and aircraft (by means of reasonable force, if need be). 
 
Clause 20 would give police officers the power in certain circumstance to search places, vehicles 
and aircraft, to collect evidence there and to require facilities, assistance and information to be 
provided. 
 
Hindering or obstructing a police officer or failing to provide a facility, assistance or information 
would be an offence under clause 27 with a maximum fine of level 5 (currently, £3,000) and 



providing false or misleading information would be an offence under clause 27 with the same 
maximum fine. 
 
Clause 21 would give police officers the power in certain circumstances to require individuals to 
provide their names and addresses and to produce identification. 
 
Failing to provide a name or address or to produce identification would be an offence against 
clause 29 with a maximum fine of level 3 (currently, £800).  Providing a false name or address 
would be an offence against clause 30 with a maximum fine of level 4 (currently, £1,500). 
 
Part 8 deals with offences. 
 
Clauses 22 to 30 deal with the offences dealt with above. 
 
Under clause 31, an officer of a body corporate (or someone purporting to act in that capacity) 
can be held responsible for offences committed by the body corporate. 
 
Under clause 32, there would be a power the maximum fines for offences. 
 
Part 9 deals with fixed penalties. 
 
Clause 33 would allow for fixed penalties to be issued for offences (or alleged offences) instead 
of prosecutions being brought. Provisions.  It also provides that the detailed procedure set out in 
the Schedule would apply in relation to fixed penalties and that there would be power to vary this 
procedure. 
 
Under clause 34, police officers would be able to issue fixed penalty notices when offences are 
committed and, under clause 35, either a police officer with the rank of sergeant or above or the 
Attorney General would be able to issue fixed penalties afterwards. 
 
Under clause 36, a police officer with the rank of sergeant or above would be able to withdraw 
fixed penalty notices issued by police officers in certain circumstances and the Attorney General 
would be able to withdraw any fixed penalty notice, again in certain circumstances.  (This would 
mean that no further proceedings could be brought in relation to the offence for which the fixed 
penalty notice had been issued.) 
 
Under clause 37, the Attorney General would be able to revoke a fixed penalty notice if the 
person issued with the fixed penalty notice is a repeat offender.  (This would mean that a 
prosecution could still be brought against the person.)  There would be a power to vary the 
threshold for this provision to apply. 
 
Clause 38 deals with the amounts of fixed penalties. 
 
Part 10 deals with an amendment to the Licensing Ordinance (Title 48.2). 
 



Clause 39 would substitute a new version of Section 5A of the Licensing Ordinance (which 
delegates power to deal with certain licensing applications to the Clerk of the Summary Court). 
 
This amendment would have two effects: first, it would ensure that all opposed applications must 
be dealt with by the licensing justices; and, secondly, it would also give the licensing justices the 
opportunity to consider, if there have been repeated breaches of the smoking ban by applicants or 
(in certain cases) repeated breaches on the premises, whether or not the applicant is a fit and 
proper person and whether the premises have been well conducted. 
 
There would be a power to vary the threshold for this provision to apply. 
 
Part 11 deals with subsidiary legislation. 
 
Under clause 40, there would be a power to make subsidiary legislation. 
 
The Schedule (which could be amended under clause 33(3)) would make detailed provision for 
the procedure to be followed in relation to fixed penalties. 
 
Paragraphs 1 to 3 deal with the initial stages of the fixed penalty process. 
 
Paragraphs 4 to 6 deal with the fixed penalty notices to be referred to the Attorney General in 
the case of repeat offences. 
 
Paragraphs 7 and 8 deal with fixed penalty notices that are withdrawn. 
 
Paragraphs 9 and 10 deal with the payment of fixed penalties. 
 
Paragraphs 11 and 12 deal with hearings of fixed penalty notices that are contested. 
Paragraph 13 to 16 would deal with the imposition, registration and enforcement of default 
fines. 
 
Paragraphs 17 to 23 would deal with statutory declarations that could be made in certain 
circumstances following the registration of a default fine. 
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PUBLIC HEALTH 
 

Smoking (Signs) Regulations 2010 
 

S. R. & O. No.    of 2010 
 
 

Made: ............................... 2010 
Published: ......................... 2010 

Coming into force: Date to be fixed 
 

I make the following regulations under section 17 of the Smoking (Prohibition) Ordinance (No.    
of 2010) on the advice of the Executive Council. 
 

PART 1 
INTRODUCTORY PROVISIONS 

 
1.  Title 
These regulations are the Smoking (Signs) Regulations 2010. 
 
2.  Commencement 
These regulations come into force on a date to be fixed by the Governor by notice in the Gazette. 
 
3.  Interpretation 
In these regulations — 
 
“entrance” means an entrance intended for use by persons; 
 
“full-size no-smoking sign” means a sign that meets the requirements set out in regulation 4; 
 
“licence” means a licence or protection order granted under the Licensing Ordinance (Title 48.2); 
 
“mini no-smoking sign” means a sign that meets the requirement set out in regulation 5; 
 
“no-smoking symbol” means a symbol that consists solely of a graphic representation of a single 
burning cigarette enclosed in a red circle of at least 70 millimetres in diameter with a red bar 
across it; and 
 



“smoking ban” means the prohibition on smoking in section 4 of the Smoking (Prohibition) 
Ordinance. 
 

PART 2 
REQUIREMENTS FOR SIGNS 

 
4.  Requirements for full-size no-smoking signs 
(1)  Full-size smoking signs must meet the following requirements — 
 

(a)  they must be at least 200 millimetres by 140 millimetres in size; 
 
(b)  they must include the following elements — 
 

(i)  the no-smoking symbol; and 
 
(ii)  in characters that can be read easily, the words — 
 

“No smoking.  It is against the law to smoke in this place.” 
 

(2)  A sign meets the requirement in paragraph (1)(b)(ii) if, for “this place”, there is substituted 
either — 
 

(a)  “these premises”; or 
 
(b)  other words that describe more specifically the place to which it refers. 
 

5.  Requirements for mini no-smoking signs 
Mini no-smoking signs must contain (or consist of) the no-smoking symbol. 
 

PART 3 
SIGNS AT ENTRANCES TO PLACES 

 
6.  Full-size no-smoking signs at entrances to places 
A full-size no-smoking sign must be displayed in a prominent position at each entrance to every 
place in which the smoking ban applies. 
 
7.  Duties to ensure compliance with regulation 6 
(1)  It is the duty of the occupier of a place in which the smoking ban applies to take all 
reasonable steps to ensure that signs are displayed at the entrances to that place in order to 
comply with regulation 6. 
 
(2)  It is also the duty of each of following persons to take reasonable steps to ensure that signs 
are displayed at the entrances to a place in which the smoking ban applies in order to comply 
with regulation 6 — 
 

(a)  the person in charge of the place; 



 
(b)  each other person with management responsibilities for the place; and 
 
(c)  each other person responsible for order or safety on the premises. 
 

 
PART 4 

ADDITIONAL SIGNS INSIDE LICENSED PREMISES 
 
8.  Additional full-size and mini no-smoking signs inside licensed premises 
(1)  This regulation applies in relation to premises covered by a licence. 
 
(2)  Additional full-size no-smoking signs must be displayed in prominent positions in each of 
the following parts of the premises — 
 

(a)  at the bar; and 
 
(b)  in each toilet facility on the premises. 
 

(3)  Additional mini no-smoking signs must be displayed on each table on the premises. 
 
9.  Duties to ensure compliance with regulation 8 
(1)  It is the duty of the holder of a licence to take reasonable steps to ensure that signs are 
displayed inside the premises covered by the licence in order to comply with the requirements of 
regulation 8. 
 
(2)  It is also the duty of each of following persons to take reasonable steps to ensure that signs 
are displayed inside premises covered by a licence in order to comply with the requirements of 
regulation 8 — 
 

(a)  the person in charge of the premises; 
 
(b)  each other person with management responsibilities for the premises; and 
 
(c)  each other person responsible for order or safety on the premises. 
 

PART 5 
SIGNS INSIDE VEHICLES 

 
10.  Mini no-smoking signs inside vehicles 
(1)  A mini no-smoking sign must be displayed in a prominent position in the passenger 
compartment or section of every vehicle in which the smoking ban applies. 
 
(2)  Paragraph (3) applies if there is more than one passenger compartment or section in a vehicle 
in which the smoking ban applies. 
 



(3)  If this paragraph applies, a mini no-smoking sign must be displayed in a prominent position 
in each passenger compartment or section. 
 
(4)  Paragraph (5) applies if the driver of a vehicle in which the smoking ban applies occupies a 
compartment or section separate from the passengers in the vehicle. 
 
(5)  If this paragraph applies, a mini no-smoking sign must also be displayed in a prominent 
position in the driver’s compartment or section. 
 
11. Duties to ensure compliance with regulation 10 
(1)  It is the duty of the owner of a vehicle in which the smoking ban applies to take all 
reasonable steps to ensure that signs are displayed in the vehicle in order to comply with the 
applicable requirements of regulation 10. 
 
(2)  It is also the duty of each of following persons to take reasonable steps to ensure that signs 
are displayed in a vehicle to which the smoking ban applies in order to comply with the 
applicable requirements of regulation 10 — 
 

(a)  the driver of the vehicle; 
 
(b)  each other person in charge of a passenger compartment or section in the vehicle; and 
 
(c)  each other person with management responsibilities for the vehicle. 
 

PART 6 
OFFENCES 

 
12.  Failure to comply with duty in relation to signs 
(1)  A person who does not comply with a duty imposed on that person by a provision of these 
regulations is guilty of an offence. 
 
(2)  A person convicted of an offence against subsection (1) is liable to a fine of up to — 
 

(a)  level 4 on the standard scale, in the case of an offence committed by the holder of a 
licence in relation to the premises covered by the licence; or 
 
(b)  level 3 on the standard scale, in any other case. 

 
 
Made                           2010 
 
 

A. E. Huckle, 
Governor. 

 
______________________________ 

EXPLANATORY NOTE 



(not forming part of the regulations) 
 
 
Under section 17 of the Smoking (Prohibition) Ordinance (No.    of 2010), the Governor may 
make regulations requiring the display of signs or notices in places, vehicles and aircraft to 
which the smoking ban applies. 
 
These regulations impose requirements for no-smoking signs to be displayed in places in which 
the smoking ban applies, with additional requirements that apply on licensed premises. 
 
They also impose requirements for no-smoking signs to be displayed in public vehicles but do 
not impose any requirements in relation to aircraft 
 
The regulations also imposes duties on those in charge of places and vehicles (or with 
responsibility for them) to ensure that these no-smoking signs are displayed. 
 
Failure to comply with that duty is an offence under regulation 12 with a maximum fine of level 
4 (currently, £1,500) for a licensee (in relation to the licensed premises) and level 3 (currently, 
£800) for anyone else. 
 
Because the specific offence under regulation 12 applies to breaches of these regulations, the 
offence under section 25 of the Smoking (Prohibition) Ordinance does not apply. 
 
The signs that must be displayed in order to comply with these regulations are signs that are 
protected by sections 18 of the Smoking (Prohibition) Ordinance.  Unauthorised interference 
with any of these signs is an offence under section 26 with a maximum fine of level 4 (currently, 
£1,500) on licensed premises and level 3 (currently, £800) elsewhere. 
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Smoking (Amounts of Fixed Penalties) Order 2010 
 

S. R. & O. No.    of 2010 
 
 

Made: ............................... 2010 
Published: ......................... 2010 

Coming into force: Date to be fixed 
 

I make the following order under section 38(1) of the Smoking (Prohibition) Ordinance (No.    of 
2010) on the advice of the Executive Council. 
 
1.  Title 
This order is the Smoking (Amounts of Fixed Penalties) Order 2010. 
 
2.  Commencement 
This order comes into force on a date to be fixed by the Governor by notice in the Gazette. 
 
3.  Amounts of fixed penalties 
(1)  The amount of the fixed penalty for an offence against each provision of the Smoking 
(Prohibition) Ordinance listed in the first column of the Schedule is the corresponding amount 
listed in the second column. 
 
(2)  The amount of the fixed penalty for an offence against regulation 12 (Failure to comply with 
duty in relation to signs) of the Smoking (Signs) Regulations (No.    of 2010) is — 
 

(a)  £500, in the case of an offence committed by the holder of a licence or protection order 
granted under the Licensing Ordinance (Title 48.2) in relation to the premises covered by the 
licence; or 
 
(b)  £200, in any other case. 

 
 

SCHEDULE 
article 3(1) 

 



Offence under the Smoking (Prohibition) Ordinance Amount of fixed 
penalty for offence 

Section 22(1) 
(Smoking in breach of the smoking ban) £50 

Section 23(1) 
(Failure to comply with duty to prevent others from smoking) £200 

Section 24(1) 
(Failure by licensee to comply with duty in relation to licensed 

premises) 
£500 

Section 26(1) 
(Unauthorised interference with sign or notice) £100 

Section 29(1) 
(Failure to provide name or address) £50 

Section 29(2) 
(Failure to produce identification) £50 

Section 30(1) 
(Providing false name or address) £100 

 
 
Made                           2010 
 
 

A. E. Huckle, 
Governor. 

 
______________________________ 

EXPLANATORY NOTE 
(not forming part of the regulations) 

 
 
Under section 38(1) of the Smoking (Prohibition) Ordinance (No.    of 2010), the Governor has 
the power to prescribe by order the amounts of fixed penalties for offences against the Ordinance 
(or against subsidiary legislation made under it). 
 
Section 38(2) allows the Governor to prescribe different amounts for different offences and for 
different cases or classes of case. 
 
This order prescribes the fixed penalties for some (but not all) of the offences against the 
Ordinance. 
 



It also prescribes the fixed penalty for offences against the Smoking (Signs) Regulations (No.    
of 2010) but distinguishes between offences committed by licensees in relation to the licensed 
premises and other offences against the regulations. 
 
In relation to offences against sections 27(1), 28(2) and 28(3) of the Ordinance, no fixed 
penalties are prescribed.  However, the effect of section 38(6) is that the amount of the fixed 
penalty for each of these offences is 25% of the maximum fine that could be imposed following 
conviction for the offence.  In each case, the maximum fine is level 5 (currently, £3,000) and the 
amount of the fixed penalty would currently be £750. 
 
No fixed penalty has been prescribed for offences section 25(1) because that does not currently 
apply – regulation 12 of the Smoking (Signs) Regulations provides for a specific offence in 
relation to all breaches of the regulations and a fixed penalty has been prescribed for that 
offence. 


	191-10
	1.0 Purpose
	2.0 Recommendations
	3.0 Summary of Financial Implications
	4.0 Background
	5.0 Policy Implications
	6.0 Financial Implications
	7.0 Legal Implications
	8.0 Human Resources Implications
	9.0 Environmental and Planning Implications

	191-10a

