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The Record of the meeting of Legislative Assembly 
held on Thursday 30 October 2014 

 
Prayers 
 
Mr Speaker 
 
Honourable Members, I bid you good morning and my usual reminder please about mobile 
phones to be turned off, or at least turned to silent.    
 
Deputy Clerk of the Assembly 
 
The confirmation of the Record of Legislative Assembly held on 25 September 2014. 
 
Mr Speaker 
 
Honourable Members, I have in front of me the record of that last meeting on the 25 
September 2014.  Is it your wish that sign this as a true record?   
 
Honourable Members 
 
Aye.  
 
Deputy Clerk of the Assembly 
 
Papers to be Laid on the Table by the Honourable Chief Executive. 
 
Copies of Subsidiary Legislation published in the Falkland Islands Gazette since the last 
sitting of the Legislative Assembly and Laid on the Table pursuant to section 35 (1) of the 
Interpretation and General Clauses Ordinance 1977. 

 
Children (Transitional Provisions) Order 2014  

 
In accordance with Section 80 Clause (2) of the Constitution the report of the Public 
Accounts Committee in respect of Audit Reports 
 

• Audit Report – Staff Travel and Subsistence 
• Audit Report – PWD Quarry and Asphalt 

 
The Honourable Chief Executive  
 
Mr Speaker, Honourable members I hereby lay the aforementioned papers on the table. 
 
Deputy Clerk of the Assembly 
 
Order of the day: Bills. 
 
The Planning (Amendment) Bill 2014, this Bill has been gazetted and we therefore go to the 
second reading. 
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The Honourable Michael Poole 
  
Mr Speaker, Honourable Members, this Bill, whilst I find my notes here, looks to amend the 
Planning Ordinance, the General Development Order and also the Planning Regulations. A 
number of policy issues have been discussed by Executive Council since 2007, so it’s been 
quite a long time coming forward.  This piece of work brings these together and allows them 
all to be implemented in one go.  I would like to begin by thanking Steve Butler and his team, 
the Public Works Department, the AG’s Chambers and the Planning Committee for an 
immense amount of work that has done into bringing this Bill forward.   
  
The details of this proposed Bill were consulted on in early 2014, and have been discussed 
publicly on a couple of occasions by the Planning & Building Committee.  The Bill is in four 
parts and I shall talk through each of those briefly in turn. 
  
Part 1 contains introductory provisions. 
 
Part 2 amends the Planning Ordinance and includes changes that I would describe as follows: 
 
Firstly, it clarifies and improves provisions for delegation of certain decisions from the 
Planning & Building Committee to the Planning Officer himself.  If there are any objections 
to an application – they will continue to come to the Planning Committee itself.  It is hoped 
that this change will allow for the Planning Committee to spend more time considering 
complex applications and wider policy issues rather than dealing with relatively routine 
planning applications. 

 
Secondly, the Bill allows for applicants and members of the public to have speaking rights in 
relation to applications and appeals.  These speaking rights and their management are defined 
in the Bill and they allow for applicants and members of the public to speak both at the 
Planning & Building Committee and, if an appeal, at Executive Council as well.  Speaking 
rights at the Planning & Building Committee are also introduced in relation to the 
development plan, which is timely, given the ongoing work to review this development plan. 

 
Whilst at the discretion of the relevant Chair, it is envisaged that there will be time limits and 
other rules governing those speaking rights, but they will allow applicants and potential 
objectors to become even more engaged in the planning process. These representations will 
have to be taken account of but, ultimately, decisions will continue to be based on material 
planning issues.   

 
Thirdly, the Bill includes an updated provision allowing for the Governor to potentially 
introduce regulations around Environmental Impact Assessments. We can do that in the 
future if we chose to do so. The nature of proposed regulations is currently being consulted 
on, and I am sure many people will have seen that consultation.  
 
And this part 2 of the Bill also includes a new provision allowing for the Governor to 
potentially introduce regulations in the future relating to developer contributions.  For 
example, this could be introduced and used in instances where large-scale developments 
occur and the Crown may wish to see a contribution towards basic infrastructure or amenity.  
There are, however, no plans currently to introduce such regulations.  
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The part concludes with some updated definitions relating to the Planning & Building 
Committee, the Planning Officer and some general tidying up of drafting and consequential 
amendments. 

 
Part 3 of the Bill amends the General Development Order and is mainly is just subsequent 
changes as a result of the amendments to the Planning Ordinance as just outlined.  This part 
does also include an updated obligation for the Planning & Building Committee to ensure 
that, where it refuses an application, it provides clearly its reasons for doing so. 
  
And the final part of the Bill, part 4, updates the Planning Regulations and solely relates to 
removing an irrelevant definition and updating another one accordingly. 
  
Thank you Mr Speaker, I beg to move the second reading of the Bill. 
 
The Honourable Jan Cheek 
 
Mr Speaker, I second the motion and in so doing welcome the changes that are proposed. 
 
Mr Speaker 
 
Does any Honourable Member wish to speak on the Bill? 
 
I understand that we have an additional Clause to be inserted? 
 
The Honourable Michael Poole 
 
We do. 
 
Mr Speaker 
 
In which case, the House is now in Committee.   
 
Deputy Clerk of the Assembly 
 
Clauses 1 to 9. 
 
The Honourable Michael Poole 
 
Thank you Mr Speaker. I beg to move the Clauses 1 to 9 stand part of the Bill. 
 
Mr Speaker 
 
Honourable Members, the Motion is that Clauses 1 to 9 stand part of the Bill.  Is there any 
objection to the Motion? 
 
No objection, Clauses 1 to 9 stand part of the Bill. 
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Deputy Clerk of the Assembly 
 
New Clause 10. 
 
The Honourable Michael Poole 
 
Mr Speaker, Honourable Members I beg to move that New Clause 10 stands part of the Bill 
and that the remaining Clauses be renumbered accordingly.  The new Clause 10 reads as 
follows: 
 
10.  Insertion of new section 24A 
The following section is inserted immediately after section 24 — 
 

“24A. Oral representations 
(1) Any person who makes – 

 
(a) a written representation under section 16; or 
 
(b) a representation or an objection under section 21, 

 
is entitled to verbalise that written representation, representation or objection, as the case 
may be (in this section collectively referred to as making an “oral representation”), at the 
meeting of the Committee and the Planning Officer, at which the Planning Officer will 
consult with the Committee on, as the case may be, the written representations, 
representations or objections received. 

 
(2) Subject to subsection (3), a person referred to in subsection (1) is entitled to attend 

the said meeting of the Committee and the Planning Officer only for the purpose of 
making an oral representation and is therefore not entitled to resist any request made by 
the person chairing the meeting that the person leave the meeting after having made the 
oral representation. 
 

(3) Subsection (1) does not affect any right that a person may have to attend the 
said meeting in accordance with the Committees (Public Access) Ordinance (Title 19.17).” 

 
Mr Speaker  
 
Honourable Members does anyone wish to speak to that Motion? 
 
No. 
 
The Motion therefore is that new Clause 10 stands part of the Bill.  Is there any objection to 
that?   
 
There is no objection, new Clause 10 stands part of the Bill.   
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Deputy Clerk of the Assembly 
 
Clauses 11 – 38 as renumbered. 
 
The Honourable Michael Poole 
 
I beg to move the Clauses 11 to 38 as renumbered stand part of the Bill. 
 
Mr Speaker 
 
The Motion is that Clauses 11 - 38 as renumbered stand part of the Bill. Is there any objection 
to the Motion? 
 
There is no objection, Clauses 11-38 as renumbered stand part of the Bill.   
 
Deputy Clerk of the Assembly 
 
There are no Schedules. 
 
Mr Speaker 
 
The Assembly resumes. 
The Honourable Michael Poole 

 
Mr Speaker, Honourable members, I beg to move the Bill be read a third time and do Pass.   
 
The Honourable Jan Cheek 
 
I second. 
 
Mr Speaker  
 
The Motion is that the Bill be read a third time and do Pass, is there any objection to the 
Motion? 
 
There is no objection, the Bill will be read a third time and do Pass.   
 
Deputy Clerk of the Assembly 
 
The Planning (Amendment) Bill 2014. 
 
The Falkland Islands Tourist Board Bill 2014.  This Bill has been gazetted and we therefore 
go to the second reading. 
 
The Honourable Michael Poole 
 
Mr Speaker, Honourable Members, this Bill was first proposed as a policy in mid-2012.  It 
intends to move the Falkland Islands Tourist Board from a privately registered company (as it 
is currently) to a Statutory Corporation. The objective of this being that it gives it a more 
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formal mechanism for its engagement with the Government and it also has a clear legal 
responsibility then for the implementation of the Tourism Development Strategy for the 
Islands.  
 
The Bill is in six parts and is, hopefully, relatively straight forward.  
 
The Bill has been produced with the input of the current Falkland Islands Tourist Board and I 
would like to thank them, the Falkland Islands Government Policy Unit and the Attorney 
General’s Chambers for their hard work in bringing the Bill to the House today.  
 
I shall walk through the Bill briefly part by part.  
 
Part 1 deals with introductory matters such as definitions and titles.  It also allows for the Bill 
to come into force on a date to be agreed by the Governor – if passed today, we hope for that 
date to be the 1st January 2015.  
 
Part 2 of the Bill deals with the dissolution of the current private company and its 
establishment as a Statutory Corporation, as well as setting the objectives and functions of the 
new Statutory Corporation.  The Falkland Islands Tourist Board brand shall continue as it is.  
In terms of the objectives and functions of the new Corporation, there was much discussion 
on what its mandatory role should be and what should be optional.  It was decided that 
fundamentally the Corporation should exist to advise on and implement the Tourism 
Development Strategy for the Islands.  It should also play a role in providing tourist 
information and promote the industry and investment in the industry as widely as possible.  It 
was also agreed that the new Corporation may choose to sell merchandise, create marketing 
campaigns and put in place strategic partnerships, as required.  This is all broadly similar to 
the current aims and objectives of the existing private company. 
 
Part 3 of the Bill defines the Falkland Islands Tourist Board Governing Board, its 
membership, functions and some administrative matters.  The Board itself will change 
slightly under the new corporation.  It shall have an industry representative as Chair and 
Vice-Chair, moving those roles away from MLAs as they are currently.  There shall, 
however, continue to be one MLA who will remain on the Board and the Falkland Islands 
Government Head of Policy shall also join, alongside 4 other co-opted industry members.  It 
is hoped that this will further improve industry say on the running and operation of the 
Corporation and the tourism sector generally.  This part also places on obligation on the 
Governing Board to ensure the Corporation is properly run and that its finances are overseen.  
 
Part 4 of the Bill defines the role of the Chief Executive of the Corporation, the role of 
Secretary of the Corporation, and creates a new post of Financial Controller.  It also discusses 
other employees that may be taken on by the Corporation.  The part reserves powers of the 
appointment of the Chief Executive and other Senior Staff to the Governing Board.  
 
Part 5 of the Bill relates to the finances of the Corporation and imposes an obligation to 
produce an annual budget and business plan, to follow the process for subventions that is set 
by the Honourable Financial Secretary, and for proper accounts to be maintained and audited 
by a Falkland Islands Government appointed auditor.  It also states that the annual accounts 
must be remitted to the Assembly on an annual basis.  
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Part 6, the final part of the Bill, deals with general provisions such as personal liability, 
confidentiality, the making of regulations by the Governor, and the power of the Governor to 
make amendments to the schedules as required.  
 
There are two schedules in total. The first of which covers the operations of the Governing 
Board, such as the tenure of appointments, the process for appointing new members, and the 
operation of meetings.  Schedule 2 covers transitional arrangements for the Falkland Islands 
Tourist Board seal and existing Falkland Islands Tourist Board employees, who will all be 
transferred to the new organisation. 
  
A final point, Mr Speaker, is that it is intended that this move will bring Falkland Islands 
Tourist Board under the Committees Public Access Ordinance 2012, so there will be even 
greater transparency of the operation of the Governing Board.   
 
Thank you, Mr Speaker. 
 
The Honourable Mike Summers OBE  
 
Mr Speaker, Honourable Members, this is an important piece of work, tourism is our second 
largest industry in the Falklands, but one that’s never really had a space in the Government 
machine to both carry out the policies and strategies that Government would wish, and to 
enable it to exert its influence in those areas of the Government that it needs to exert its 
influence so that things can be carried forward.  Unlike our other traditional industries 
agriculture, fishing and even now hydrocarbons which all have a place within the 
Government machine, tourism does not and that’s an omission. 
 
The industry has been very closely involved in the whole of this process going forward. The 
membership of the existing Falkland Islands Tourist Board wholly agreed that this was the 
right way to go, and we hope that this will provide a new beginning for the tourism industry 
in carrying forward the sort of strategies that the Government wish to see for the 
development, and indeed the industry wish to see, for the development of this industry.      
 
I am happy to second the second reading of the Bill.   
 
Mr Speaker 
 
Does any Honourable Member wish to speak on the Bill? 
 
No. 
 
The Motion before the House then is that this Bill be read a second time.  Is there any 
objection that? 
 
There is no objection the Bill will be read a second time. 
 
Deputy Clerk of the Assembly 
   
The Falkland Islands Tourist Board Bill 2014. 
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Mr Speaker 
 
I understand that there is an addition to one of the schedules, or an amendment rather, to one 
of the schedules, is that correct. 
 
The Honourable Michael Poole 
 
That is correct. 
 
Mr Speaker 
 
The House is now in Committee.   
 
Deputy Clerk of the Assembly 
 
Clauses 1 to 25. 
 
The Honourable Michael Poole 
 
I beg to move the Clauses 1 to 25 stand part of the Bill. 
 
Mr Speaker  
 
Honourable Members the Motion is that Clauses 1 to 25 stand part of the Bill.  Is there any 
objection to that? 
 
There is no objection, Clauses 1 to 25 stand part of the Bill. 
 
Deputy Clerk of the Assembly 
 
Schedules 
 
Schedule 1 
 
The Honourable Michael Poole 
 
Mr Speaker, I beg to move that Schedule 1 stands part of the Bill. 
 
Mr Speaker 
 
Honourable Members, the Motion is that Schedule 1 stand part of the Bill.  Is there any 
objection to that? 
 
There is no objection; Schedule 1 stands part of the Bill. 
 
Deputy Clerk of the Assembly  
 
Schedule 2 Paragraphs 1-3. 
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The Honourable Michael Poole  
 
I beg to move the Schedule 2 Paragraphs 1-3 stand part of the Bill. 
 
Mr Speaker 
 
Honourable Members the Motion before the House is that Schedule 2 Paragraphs 1-3 stand 
part of the Bill. Is there any objection to that? 
 
There is no objection, Schedule 2 Paragraphs 1-3 stand part of the Bill. 
 
Deputy Clerk of the Assembly 
 
Schedule 2 Paragraph 4 
 
The Honourable Michael Poole  
 
Mr Speaker, I beg to move that Schedule 2 Paragraph 4 be amended in sub-paragraph (1) by 
replacing the word “must” with the word “may”. 
 
Mr Speaker 
 
Does any Member wish to speak to that amendment? 
 
The Honourable Michael Poole 
 
Mr Speaker, may I just explain the thinking behind this.  This was a discussion that occurred 
at Executive Council to allow for potential replacements for members of the Governing 
Board that that couldn’t attend.  What we are looking to achieve here is to give the Governing 
Board flexibility for alternates to sit in, if required. 
 
Mr Speaker 
 
Does any Member wish to speak?  No. 
 
Is there any objection to Schedule 2 Paragraph 4 being amended as detailed by The 
Honourable Michael Poole, and stands part of the Bill?   
 
There is no objection. Schedule 2 Paragraph 4 as amended stands part of the Bill. 
 
Deputy Clerk of the Assembly of the Assembly 
 
Schedule 2 Paragraphs 5-8. 
 
The Honourable Michael Poole  
 
Mr Speaker, I beg to move the Schedule 2 Paragraphs 5-8 stand part of the Bill. 
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Mr Speaker 
 
Is there any objection to that Motion?   
 
There is no objection, Schedule 2 Paragraphs 5-8 stand part of the Bill. 
 
The Assembly resumes. 
 
The Honourable Michael Poole  
 
Mr Speaker, Honourable Members, I beg to move the Bill be read a third time and do Pass.   
 
The Honourable Mike Summers OBE 
 
I second. 
 
Mr Speaker 
 
The Honourable Mike Summers seconds that Motion.   
 
The Motion is that the Bill be read a third time and do Pass is there any objection to the 
Motion? 
 
No objection, the Bill will be read a third time and do pass. 
 
Deputy Clerk of the Assembly 
  
The Falkland Islands Tourist Board Bill 2014. 
 
The Immigration (Amendment) Bill 2014.  This Bill has been gazetted and we therefore go to 
a second reading. 
 
The Honourable Mike Summers OBE 
 
Mr Speaker, Honourable Members, the purpose of this Bill is to tidy up some inconsistencies 
between legislation and the Constitution. 
 
This Bill has been proposed to amend the Immigration Ordinance 1999.  The amendment Bill 
seeks to allow persons who fall under section 22, sub-section 5, sub-section (a) (ii) of the 
Constitution who lost their permanent residence permit when they acquired Falkland Islands 
Status by marriage, to reapply for permanent residence permits in their own right when they 
lose that Falkland Islands Status as a consequence of a change in their marital status.  This 
means that someone who is ordinarily resident in the Falkland Islands who held a permanent 
residence permit prior to obtaining Falklands Islands Status by virtue of section 17 (5) (e) of 
the former Constitution, can apply for a new permanent residence permit without meeting the 
point system requirement, if they become divorced or widowed or having been a widow or 
widower on the 01st January 2009, remarried.  It will have the effect of maintaining their right 
to remain in the Falklands without becoming subject to immigration control.   
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The amendment Bill provides as follows: 
 
Clause 2 provides that the Bill will come into force on publication; 
 
Clause 4 inserts a new section 18 (bb) into the Immigration Ordinance 1999 to provide that a 
person who falls under section 22 (5) (a) (2) of the Constitution who has previously held a 
permanent residence permit which was revoked when they acquired Falkland Islands Status 
through marriage, may apply to the Principle Immigration Officer for a new permanent 
residence permit when they lose their Falkland Islands Status as a consequence of a change in 
their marital status.  The applicant must be ordinarily resident in the Falkland Islands at the 
time that they make the application. 
 
Clause 4 goes on to provide that the new permanent residence permit will be deemed to have 
effect from the date when the change in their marital status occurs.  This is to allow 
continuity and their eligibility to remain in the Falkland Islands so that there is no point when 
they are subject to immigration control. 
 
Clause 5 provides that the points system used to determine applications for permanent 
residence permits under section 18 does not apply to an application under this new section.   
 
Clause 6 amends section 23 to include the new section 18(bb) and the heading so that 
permanent residence permits issues under section 18(bb) are also included within that section.   
 
I beg to move the second reading of the Bill 
 
The Honourable Dr Barry Elsby 
 
I second the Bill.   
 
Mr Speaker 
 
Honourable Members does any Member wish to speak to the Bill?   
 
The Honourable Gavin Short 
 
Mr Speaker, Honourable Members, very briefly I just want to give this my full support, it’s 
been a long time coming and I am glad it’s finally made it to this House. 
 
Mr Speaker 
 
Any other Member? 
 
Is there any objection to dealing with this Bill by the short procedure? 
 
There is no Objection. 
 
Does any Member wish to propose any amendments to the wording of the Bill? 
 
There are no Amendments.  I declare that the Bill will be read for a third time and do Pass.   
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Deputy Clerk of the Assembly 
 
The Immigration (Amendment) Bill 2014. 
 
The Criminal Procedure and Evidence Bill 2014. 
 
Mr Speaker 
 
Honourable Members, we are about to use a new bit of kit in here, so if you will bear with us. 
The marked-up version of that Bill will be on the overhead screen behind you. 
 
I now invite The Honourable Roger Edwards to report on the proceedings of the Select 
Committee on the Criminal Procedure and Evidence Bill 2014.   
 
The Honourable Roger Edwards 
 
Thank you Mr Speaker, Honourable Members, the Criminal Procedure and Evidence Bill and 
its companion bill, the Crimes Bill, were published in the Gazette on 15th August 2014 
together with a detailed explanatory memorandum on each. 
 
The Bills were presented to the Legislative Assembly on 28th August 2014, and referred to 
Select Committee for scrutiny. 
 
Briefings on the contents of the Bills were given at a public meeting on 29th August at Fox 
Bay and at two meetings in Stanley on 1st September; one for legal practitioners and one for 
the general public. 
 
The Select Committee, chaired by myself, met on six occasions to consider the Criminal 
Procedure and Evidence Bill. A full transcript of the Committee’s proceedings will be 
available in due course. 
 
The meetings were held, in public, on the 4th, 5th, 11th, 12th, 17th and 18th September 2014.  
All of the meetings were attended by the Honourable Roger Edwards, Mike Summers, Phyl 
Rendell and Gavin Short.  The Honourable Dr Elsby was absent from the first and second 
meetings; The Honourable Michael Poole was absent from the first four meetings; The 
Honourable Ian Hansen was absent from the second, third, fourth and fifth meetings.  The 
Honourable Jan Cheek did not attend the Select Committee.  I will point out here that she and 
others I have mentioned were absent overseas on other urgent Government business.   
 
The Select Committee was advised by the Attorney General and the Criminal Justice Advisor 
to the Attorney General. 
  
The Criminal Procedure and Evidence Bill was examined Clause by Clause, but also at all 
meetings, areas of policy concern were debated in detail by Members, in particular 
considering whether amendments to the Bill should be recommended by the Committee. 
 
The Bill is intended to replace the existing criminal procedure and evidence legislation of the 
Falkland Islands by collating local ordinances and Imperial enactments.  It is intended to 
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improve and modernise the law of criminal practice, procedure and evidence in the Falkland 
Islands.  A summary of the Bill was given to the Assembly in August, and a more detailed 
explanatory memorandum of the provisions of the Bill has been published and was available 
to the Select Committee, so this report will not repeat those provisions. 
 
The Committee’s discussions on the Bill were thorough and wide ranging, but in particular, 
concentrated on areas of significant change proposed by the Bill.  Those significant areas of 
change can be summarised as follows: 
 

- placing on a statutory basis the commencement of all criminal proceedings in the 
Summary Court; 

 
- the simplification and alteration of the time limits for the commencement of criminal 

proceedings; 
 

- the widening of the groups of people eligible for jury service; 
 

- the introduction of a Youth court and provisions simplifying the rules regarding the 
imposition of custodial sentences for youths; 

 
- the updating of non-custodial penalties to include a full range of community orders 

for both adults and youths; and 
 

- the formation of a Criminal Justice Council to provide oversight to the criminal 
justice system of the Falkland Islands. 

  
The Committee largely supported these areas of change, but resolved to recommend a 
number of amendments to the Bill across several areas. 
 
The detail of discussions and proposed amendments are set out as follows by reference to the 
Part headings of the Bill.  Clauses requiring amendment are highlighted in the report by use 
of italics. 
 
Chapter 1 – Preliminary  
 
Part 1 – Preliminary and Interpretation 
 
The Committee is aware that ordinarily the explanatory note is only published with a Bill.  
However, given the extraordinary nature/size of the legislation, the Committee determined 
that in respect of both this Bill and the Crimes Bill a revised Explanatory Note should be 
published at the same time as the Ordinance is published after it has received assent. 
Accordingly a number of revisions were approved to the Explanatory Note to add further 
information about the intended meaning of the Bill. 
 
Clause 2 contained a definition of ‘Governor in Council’, in an effort to distinguish and 
preserve on certain occasions the Governor’s obligation to consult with the Executive 
Council as well as another body, primarily the Criminal Justice Council. After detailed debate 
on the constitutional position, the Committee agreed a proposal that the Clause be amended 
to delete this definition as the view of the Committee was that the definition did not add 
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clarity.  Instead, the Committee approved an amendment to the explanatory memorandum 
setting out in detail the constitutional position and the reasons why the phrase ‘Governor in 
Council’ is used in some sections of the Bill. 
 
In Clause 2(7) the Committee confirmed that this was an appropriate method of dealing with 
concerns raised by the Financial Secretary regarding various provisions within the Bill 
allowing for payments to be made from the Consolidated Fund.  The Committee heard 
evidence from both the Financial Secretary and the Attorney General on the issue and 
accepted the advice of the Attorney General that this subsection preserved the necessary 
separation of powers and judicial independence whilst providing sufficient transparency and 
clarity over the financial impact of court awards against the government. 
 
Chapter 2 – Police Powers 
 
Part 2 
Clause 6 - It was identified that subsection (9) had been omitted from the published edition of 
the Bill. The Committee approved the re-insertion of subsection (9) as originally drafted. 
 
In relation to Clause 65 the Committee sought advice as to whether it would be possible to 
align the definitions of ages of people under 18 across all legislation; particularly in regard to 
this legislation and the recent Children Ordinance. On detailed examination the Committee 
accepted the advice that this would not be possible due to the different aims of the varying 
jurisdictions. 
 
Part 6 
Clause 101 The Committee approved a proposal for an amendment to this Clause giving the 
Governor the discretion whether to consent to an application by the Chief of Police for the 
retention of relevant material. 
 
Part 7 
Clause 122(3). The Committee agreed an amendment to Clause 122(3) simplifying the 
process by which the approval of the Legislative Assembly is to be obtained by the Governor 
for any amendments to the Codes of Practice set out in Schedule 3 of the Bill. The words ‘of 
the commencement of the next sitting’ were deleted and replaced with the words ‘of the order 
being so laid’. 
 
Chapter 4 Bail 
 
Concern was raised by some members of the Committee that insufficient consideration had 
been given to the policy implications of the provisions in the Bill allowing for the 
introduction of electronic monitoring tags, also referred to as ‘curfew tags’.  This generated 
much debate and the Committee requested that a further paper highlighting this and any other 
major policy issues identified during the scrutiny process be placed before the Executive 
Council to confirm that the policies were approved. The Attorney General agreed to do this 
and to report back to the Committee in due course. This has been done. In respect of the issue 
of the ethical questions regarding electronic monitoring tags, the Executive Council sought 
further information which was supplied and no policy changes were made. 
 
The Committee approved the provisions in this Chapter without amendment. 
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Chapter 5 Jurisdiction 
 
Parts 11 and 12 
 
Two provisions within this chapter generated much debate during three sessions of the 
Committee. 
The first related to the requirement that all criminal proceedings must commence in the 
Summary court (Clause 257).  This caused concern regarding the flexibility of such a 
provision if there were insufficient Justices of the Peace available to sit.  The Committee’s 
attention was drawn to other provisions within the Bill providing for the administrative 
transfer of cases between the Summary Court and the Magistrate’s Court in such situations 
and for the Chief Justice to prepare Practice Directions governing the situations when it 
would be appropriate for such a transfer to occur. Eventually the members were in broad 
agreement that the provisions were acceptable without amendment but asked for the matter to 
be added to the list of policy issues to be referred to Executive Council. 
 
The second, in Clause 182(3) and (4) provided a statutory time limit for the commencement 
of prosecutions on non-imprisonable offences of 12 months.  Concerns were raised that the 
section was too widely drawn in favour of the prosecution.  As a result the provision was 
further revised and an amendment proposed that there should be no time limit for indictment-
only offences and summary offences carrying a maximum penalty over 6 months.  For all 
other offences the time limit should be 6 months from the commission of the offence.  The 
Committee agreed the proposed amendment was sensible and approved it, subject to the 
matter being included on the list for referral to Executive Council.  Those subsections will 
therefore read: 
 
“(3) There is no limit on the time within which a prosecution may be commenced for an 
indictment-only offence or for a summary offence which carries a maximum penalty in 
excess of 6 months imprisonment.   
 
(4) A prosecution for a summary offence that carries a maximum penalty of 6 months 
imprisonment or less or that is not an imprisonable offence must be commenced within 6 
months of the date of the commission of the offence. 
 
Chapter 6 Trial 
 
Part 16 Summary Procedure 
 
The Committee were of the view that the original heading and wording of Clause 263 was 
likely to cause confusion.  The Committee agreed a proposal to amend the wording to delete 
the word ‘venue’ and replace it with ‘court of trial’ and ‘court for the trial’.  It was also noted 
that, as originally drafted, Clause 263 only provided for an allocation procedure in the 
Summary Court whereas this procedure should also take place in the Magistrate’s Court if the 
first appearance took place in that court.  The Committee therefore approved further 
amendments to the Clause to reflect this correction.  Clause 263 now reads: 
 
263. Decision as to court for the trial 
(1)  On the first appearance of a defendant, whether in response to a summons or warrant or 
after arrest (other than on an application for an adjournment or remand) the court must, after 
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hearing representations from the prosecution and the defence, decide the most appropriate 
court for the trial. 
 
(2)  If the information or charge relates to an indictment-only offence the case must proceed 
as a sending for trial of that offence and any linked offence to the Supreme Court in 
accordance with Part 12 (Sending for Trial). 
 
(3)  If the information or charge relates to a summary offence, the court must decide whether 
a case is more suitable for trial in the Summary Court or in the Magistrate’s Court, on the 
basis of the criteria set out in subsection (6). 
 
(4)  Before the court makes a decision as required by subsection (3), the person presiding, or 
the Clerk of the court, must read the allegation of the offence to the defendant and explain, in 
terms the defendant can understand (with help, if necessary). 
 
I will not continue to read the remainder of this Clause; it is laid out in detail in the script 
before you.   
 
Part 18 Jury Trial 
 
The Committee discussed in detail whether any changes should be made to the current 
position of qualification being restricted to status holders, permanent residents and those with 
a work permit of 36 months or more and also whether the ineligibility and exempted groups 
in Part 1 of Schedule 6 should be narrowed.  The general consensus was that no change 
should be made to the qualification requirements but that the ineligibility groups should be 
narrowed so that the only persons who would be ineligible for jury service would be: 
 
The Governor  
 
The President and Justices of the Court of Appeal   
 
The Chief Justice 
 
The Senior Magistrate 
 
The Registrar of the Supreme Court 
 
The Clerk to the Magistrate’s Court 
 
The Clerk to the Summary Court 
 
Justices of the Peace 
 
The Attorney General  
 
Any person employed in or about the practice of a legal practitioner in actual practice as such 
or employed in the Attorney General’s Chambers of the Falkland Islands Government and 
not included in Group B 
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The Registrar General 
 
The Probation Officer 
Any member or reserve member of the Royal Falkland Islands Police Force 
 
Any prison officer 
 
Any civilian employed by the Government of the Falkland Islands whose personal 
emoluments are wholly or partly paid out of the head of expenditure relating to the Royal 
Falkland Islands Police Force. 
 
A person who at any time within the last 6 months has been a person falling within any 
description specified in this Group. 
 
In addition the Committee approved the policy of altering the current position in respect of 
mentally disordered persons so only those suffering from a mental disorder who are either 
resident in hospital or an institution or have been certified by their doctor as unfit for jury 
service could be excluded. 
 
The Committee also agreed that the disqualification provisions in Part 2 of Schedule 6 should 
be widened to include not just persons who had served a term of imprisonment in the 
Falklands but also anyone who had served a term of imprisonment for an offence which 
would be recognised as a criminal offence in the Falkland Islands. 
 
As a result of the amendments to Schedule 6, which included the deletion of Part 3, a 
consequential amendment of deleting Clause 323 and renumbering will be necessary. 
 
However the Committee requested that these revisions be added to the list to be considered 
by Executive Council. 
 
Chapter 8 Sentencing 
 
All of the provisions of this chapter were approved, subject to the policy issue regarding 
electronic monitoring tags, which will be relevant to the curfew and electronic monitoring 
requirements attaching to Community Sentences and Youth Rehabilitation Orders. 
 
Clause 482(2)(b), the Committee were of the view that whilst it was appropriate for 
sentencing guidelines to be developed by the Sentencing Guidelines Committee, it was 
unnecessary to have a statutory requirement that when doing so the Sentencing Guidelines 
Committee should have to have regard to the sentences imposed by courts in other common 
law jurisdictions.  The Committee therefore agreed to delete this requirement and to 
renumber the section, so that it reads as follows: 
 
There follows 482 in detail in the script before you. I will not read the whole Clause 482. 
 
Clause 577 was discussed in detail by the Committee regarding the highlighted policy issue 
of the minimum tariffs for mandatory life sentences, and whether the highest bracket should 
be 40 years or whole life. The background to the issue was debated in full and the Committee 
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were in favour of fixing the minimum at 40 years, but subject to the matter being added to the 
list for consideration by Executive Council, which agreed the proposal. 
 
Clause 581(11) sets out the fact that the section does not derogate from the current position 
that the Prison Ordinance provides for an automatic remission of sentence after the expiry of 
two-thirds of the period. The Honourable Dr Elsby and Phyl Rendell requested that the issue 
of the length of the period to be served before automatic remission be added to the list of 
policy issues to be considered by Executive Council, as they were of the view that this should 
be altered to one half of the term. 
 
Clause 586 The Committee approved the deletion of ‘in his discretion’ when describing the 
power of the Governor to decide where a prisoner should serve his sentence. The Committee 
asked for clarification of the legal position in respect of the removal of prisoners to the 
United Kingdom. This was provided, and as a result it was agreed that the explanatory note 
for the section should also be expanded to assist on the point. 
 
Chapter 9 Costs 
Part 30 Costs in Criminal Cases 
 
These provisions were accepted subject to an agreement to revise and expand the explanatory 
note and to include an addition to Clause 647(2) to the effect that the award of costs must be 
made in reference to a scale of costs to be determined by the Criminal Justice Council. This 
will now read: 
 
Clause 647(2) insert subsection (c) 
  
(2) The costs awarded under subsection (1) — 
 
(a) must be a sum that appears to the court to be just and reasonable in the circumstances of 

the case; and 
 

(b) without affecting sections 648 and 649, must take account of any plea of guilty and the 
manner in which the parties have conducted the case; and 
 

(c) must take account of any scale of costs set by the Criminal Justice Council.   
 
Chapter 11 Youths and Young Offenders 
Part 33 Young Offenders and Youth Protection 
 
These provisions were examined in detail, as many of them were new, in particular in relation 
to sentencing.  The provisions were agreed but the new scheme for sentencing was added to 
the list of policy issues to be referred to Executive Council. 
Initially the Members discussed the possibility of introducing a separate scale of fines for 
Youths but accepted that this was unduly bureaucratic.  Instead it was agreed to amend 
references to specific sums of money to the equivalent current level on the standard scale of 
fines, in order to ‘future-proof’ the sums.  Accordingly Clause 733(2), Clause 737(2) and 
741(2) (a) were amended to delete ‘£1000’; insert ‘Level 3 on the Standard Scale’. 
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Chapter 13 Supplementary Provisions 
Part 35 Criminal Justice Council 
 
The provisions relating to the establishment of this entirely new body attracted close and 
detailed scrutiny. The Members unanimously agreed that the concept of the Criminal Justice 
Council was desirable, but were concerned to ensure that its aims, objectives and constituent 
features were fit for purpose.  As a result a number of amendments were approved in terms of 
the wording of Clauses 775 and 776 and Schedule 13.  
 
There changes are detailed in the script before you and I do not intend to read them in full. 
 
Part 36 Miscellaneous and Transitional 
 
The Members were concerned to ensure that all provisions within the Bill regarding service 
of documents are complementary to each other.  Accordingly Clauses 784, 319 and 320 were 
revised and the explanatory note for Clause 784 expanded. 
 
Executive Council Paper Number 208/14 
 
As set out above seven issues were referred to Executive Council with a recommendation to: 
 

(a) support the proposal that provisions allowing for electronic monitoring tags 
(sometimes called ‘curfew tags’) are included in the Bill; 

 
(b) support the proposal that all criminal proceedings are formally commenced in the 

Summary Court, noting the flexibilities proposed in the Bill allowing the 
administrative transfer of proceedings between different courts to reflect the 
availability of relevant personnel and for other practical and procedural reasons; 

 
(c) support the revised proposal that summary offences which carry a maximum 

penalty of six months imprisonment or less must be commenced within six 
months of the date of the offence; 

 
(d) make recommendations for the extension of the class of people eligible to sit on 

the jury; 
 
(e) support the proposals that there should be no change in the policy that people 

convicted and sentenced to terms of imprisonment should serve 2/3rds of the 
sentence before automatic remission of sentence is considered;  

 
(f) support the proposals in relation to minimum terms for life sentences; and 

 
(g) support the proposal to simplify and update the principles for the sentencing of 

youths set out in Chapter 11, Part 33 of the Bill. 
 
(h) agree that this report may be published. 

 
Executive Council considered these matters on 15th October 2014 and approved the 
recommendations, save for requiring further information on the ethical issues in relation to 
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electronic monitoring to be provided to the Select Committee. This information was provided 
to the Select Committee sitting on 20th October, and no further amendments were considered 
necessary.   A copy of the paper number 208/14 is attached to this report. 
 
Schedules 
 
The Committee considered the Codes of Practice in Schedule 3 and were generally content, 
although some minor amendments were agreed to reflect the Falkland’s context.  At Para 
3.12A of Code C it was pointed out that there are no consulates or embassies in the Falkland 
Islands. It was agreed that wherever reference in the Schedule is made to a High 
Commission, Embassy or Consulate, that an amendment is inserted to refer, in addition, to “a 
representative of their national government”. 
  
Schedule 5 
Form 1, an existing court form, was identified as containing some minor errors, which the 
Committee agreed should be amended. 
 
Schedule 6 
The Committee approved the relocation of the office of Registrar General from the judiciary 
list to Group C in the list as well as the other changes discussed above on page 6 in relation to 
Part 18. 
 
Schedule 11 
Part 2, lists the excepted offices and employments for the purposes of rehabilitation.  After 
discussion, the Members agreed to delete Item 6, any employment which involves the humane 
killing of animals as they were concerned that this may impact negatively upon the farming 
community. 
 
Consequential amendments 
 
There are a number of consequential amendments to be made to the Bill as a result of the 
amendments above; largely changes to numbering and cross referencing.  
 
Drafting errors 
 
Finally, examination of the Bill through the Select Committee process identified a number of 
minor drafting errors, which it is also proposed be corrected by amendment during the 
Committee of the Whole.  Those errors are listed in detail in the script before you.   
 
This full report extending to some 56 pages will be recorded as part of the report of the Select 
Committee. 
 
Mr Speaker I beg to move that the report of the Select Committee be received by the House. 
 
Mr Speaker 
 
Thank you. 
 
Is there any objection to the report of the Select Committee being received? 
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There is no objection. 
 
The Assembly is now in Committee.  I would like to just point out that in all proceedings in 
committee you may remain seated, I am sure the Attorney General will be thankful for that. 
    
The Attorney General 

Mr Speaker, Honourable Members I beg to move that, in accordance with standing order 72, 
standing orders 55(4), 55(7), and 55(11) are suspended.  Those provisions, respectively:  

- require the Clauses and parts of the Bill to be considered in successive numerical order; 

- prevent movement of an amendment consistent with any Clause already agreed on or any 
decision already come to by the Committee; and 

- require new Clauses to be offered before the Schedules are considered.  

The report of the Select Committee has been circulated to all Honourable Members and 
received. The report includes a list of all proposed amendments, including typographical and 
consequential amendments that have minor impact on the intent of the substantive provisions 
of the Bill.  Because of the minor and consequential nature of those amendments, instead of 
taking them in strict succession,  I beg to move that only the substantive amendments referred 
to in the report are considered in succession, and that the remainder of the amendments in the 
list are considered and moved to stand part of the Bill as one motion at the conclusion of the 
deliberations of the Committee of the Whole, which motion will also propose that all 
consequential re-numbering in the Bill is approved. 

Mr Speaker 

Honourable Members the Motion is that standing orders 55(4), 55(7), and 55(11) are 
suspended.  Is there any objection to that Motion?  There is no objection standing orders 
55(4), 55(7), and 55(11) are suspended for the purposes proposed. 

Deputy Clerk of the Assembly 

Chapter 1 – Preliminary 

Part 1 – Introductory  

Clause 1  

The Attorney General 

Mr Speaker, I beg to move that Clause 1 stands part of the Bill.    

Mr Speaker  

The motion is that Clause 1 stands part of the Bill.  Is there any objection to that?  There is no 
objection; Clause 1 stands part of the Bill 
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Deputy Clerk of the Assembly 

Clause 2  

The Attorney General 

Mr Speaker, I beg to move that Clause 2 be amended in sub-Clause (1) to delete the 
definition of Governor and that the amended Clause stands part of the Bill. 

Mr Speaker  

The motion is that the amended Clause 2 stands part of the Bill.  Is there any objection to 
that?  There is no objection; the amended Clause 2 stands part of the Bill.  

Deputy Clerk of the Assembly 

Clauses 3 – 5.   

The Attorney General  

Mr Speaker, I beg to move that Clauses 3 to 5 stand part of the Bill. 

Mr Speaker  

The motion is that Clauses 3 to 5 stand part of the Bill.  Is there any objection?  There is no 
objection, Clauses 3 to 5 stand part of the Bill. 

Deputy Clerk of the Assembly 

Chapter 2 – Police Powers 

Part 2 – Powers to Stop and Search or Enter and Search  

Clause 6 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 6 is amended by adding sub 
Clause (9) as follows:  

‘(9) This subsection applies to every article in relation to which a person has committed, or is 
committing or is going to commit an offence under section 169 of the Crimes Ordinance 
2014 (having an article with a blade or point in a public place).’;  

and that the amended Clause stands part of the Bill. 

Mr Speaker  

The motion is that the amended Clause 6 stands part of the Bill.  Is there any objection?  
There is no objection Clause 6 as amended stands part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 7 to 24 
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The Attorney General  

Mr Speaker, I beg to move that Clauses 7 to 24 stand part of the Bill. 

Mr Speaker  

The motion is that Clauses 7 to 24 stand part of the Bill.  Is there any objection?  There is no 
objection Clauses 7 to 24 stand part of the Bill. 

Deputy Clerk of the Assembly  

Part 3 - Powers of Seizure. 

Clauses 25 to 43. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 25 to 43 stand part of the Bill. 

Mr Speaker  

The motion is that Clauses 25 to 43 stand part of the Bill.  Is there any objection to that?  
There is no objection, Clauses 25 to 43 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 4 - Powers of Arrest without Warrant. 

Clauses 44 to 58. 

The Attorney General  

Mr Speaker I beg to move that Clauses 44 to 58 stand part of the Bill. 

Mr Speaker  

Honourable Members the motion is that Clauses 44 to 58 stand part of the Bill.  Is there any 
objection?  There is no objection, Clauses 44 to 58 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 5 - Police Detention. 

Clauses 59 to 81. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 59 to 81 stand part of the Bill. 

Mr Speaker  

The motion is that Clauses 59 to 81 stand part of the Bill.  Is there any objection?  There is no 
objection, Clauses 59 to 81 stand part of the Bill. 
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Deputy Clerk of the Assembly 

Part 6 Questioning and Treatment of Persons by Police. 

Clauses 82 to 100. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 82 to 100 stand part of the Bill. 

Mr Speaker  

The motion is that Clauses 82 to 100 stand part of the Bill.  Is there any objection?  There is 
no objection, Clauses 82 to 100 stand part of the Bill. 

Deputy Clerk of the Assembly  

Clause 101 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 101 is amended in sub-clause 
(1) by inserting the phrase in parenthesis ‘(acting in his or her discretion in consideration of 
any such application)’ after the word ‘Governor’; and that the amended Clause stands part of 
the Bill. 

Mr Speaker  

Honourable Members the motion is that amended Clause 101 stands part of the Bill.  Is there 
any objection to that?  There I no objection, Clause 101 as amended stands part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 102 to 117 

The Attorney General  

Mr Speaker, I beg to move that Clauses 102 to 117 stand part of the Bill. 

Mr Speaker 

The motion is that Clauses 102 to 117 stand part of the Bill.  Is there any objection to that?  
There is no objection, Clauses 102 to 117 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 7 Codes of Practice. 

Clauses 118 to 121. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 118 to 121 stand part of the Bill. 
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Mr Speaker  

The motion is that Clauses 118 to 121 stand part of the Bill.  Is there any objection to that?  
There is no objection, Clauses 118 to 121 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clause 122 

The Attorney General  

Mr Speaker, Honourable Members I beg to move that Clause 122 be amended in sub-clause 
(3) deleting ‘of the commencement of the next sitting’ and insert ‘within 30 days of the order 
being so laid’; and that the amended Clause stands part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that amended Clause 122 stands part of the Bill.  Is there 
any objection to that?  There is no objection; the amended Clause 122 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 123 and 124. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 123 and 124 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 123 and 124 stand part of the Bill.  Is there 
any objection?  There is objection, Clauses 123 and 124 stand part of the Bill. 

Deputy Clerk of the Assembly 

Chapter 3 – Cautioning. 

Part 8 - Simple and Conditional Cautions. 

Clauses 125 to 137. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 125 to 137 stand part of the Bill. 

Mr Speaker 

The motion is that Clauses 125 to 137 stand part of the Bill.  Is there any objection?  No 
objection, Clauses 125 to 137 stand part of the Bill. 

Deputy Clerk of the Assembly 

Chapter 4 – Bail. 

Part 9 Bail in Criminal Proceedings. 

Record of the Meeting of the Legislative Assembly 
Held in Stanley on Thursday 30 October 2014 

29 
 



Clauses 138 to 164. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 138 to 164 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 138 to 164 stand part of the Bill.  Is there 
any objection?  

The Honourable Michael Poole 

Thank you Mr Speaker, Honourable Members, whilst I am content for the provisions relating 
to electronic monitoring that are included within this section particularly Clause 144, I would 
just like to note that whilst I think it’s right they are in here for now and that we future proof 
this Bill, prior to ever making that technology available in the Islands, I think it’s right that 
Executive Council will need to be convinced of the business case for introducing it.  For 
example, will it generally result in more people avoiding jail sentences and the cost that that 
can bring to the individual and to the state as well, or will it just result in an overuse of 
electronic tagging for people that would traditionally have just been released on bail.  I think 
it’s right that we have this for now, but personally I am yet to be fully convinced of the need 
or of the use of electronic tagging, but I think that’s a conversation we can have at a later 
date. 

Thank you Mr Speaker.  

Mr Speaker 

Is there any other Member wishing to speak? 

The Motion before the House is that Clauses 138 to 164 stand part of the Bill.  Is there any 
objection to that?  There is no objection, Clauses 138 to 164 stand part of the Bill. 

Deputy Clerk of the Assembly 

Chapter 5 – Jurisdiction. 

Part 10 Control of Prosecutions. 

Clauses 165 to 175. 

The Attorney General  

Mr Speaker,  I beg to move that Clauses 165 to 175 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 165 to 175 stand part of the Bill.  Is there 
any objection?  No objection, Clauses 165 to 175 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 11 Criminal Jurisdiction. 
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Clauses 176 to 181 

The Attorney General  

Mr Speaker, I beg to move that Clauses 176 to 181 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 176 to 181 stand part of the Bill.  Is there 
any objection? There is no objection, Clauses 176 to 181 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clause 182 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 182 is amended in sub-clauses 
(3) and (4) so that it reads as follows: 

‘(3) There is no limit on the time within which a prosecution may be commenced for an 
indictment-only offence or for a summary offence that carries a maximum penalty in excess 
of six months imprisonment.  

(4) A prosecution for a summary offence that carries a maximum penalty of six months 
imprisonment or less or that is not an imprisonable offence must be commenced within  6 
months of the date of commission of the offence.’;  

and that the amended Clause stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that amended Clause 182 stands part of the Bill.  Is there 
any objection to that?  Amended Clause 182 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 183 to 188. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 183 to 188 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 183 to 188 stand part of the Bill.  Is there 
any objection?  There is no objection, Clauses 183 to 188 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 12 - Sending for Trial. 

Clauses 189 to 209. 
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The Attorney General  

Mr Speaker, I beg to move that Clauses 189 to 209 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 189 to 209 stand part of the Bill.  Is there 
any objection?  There is no objection, Clauses 189 to 209 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 13 Committal for Sentence. 

Clauses 210 to 214. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 210 to 214 stand part of the Bill. 

Mr Speaker  

The motion is that Clauses 210 to 214 stand part of the Bill.  Is there any objection?  There is 
no objection, Clauses 210 to 214 stand part of the Bill. 

Deputy Clerk of the Assembly 

Chapter 6 – Trial. 

Part 14 Disclosure of Material. 

Clauses 215 to 242. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 215 to 242 stand part of the Bill. 

Mr Speaker  

The motion is that Clauses 215 to 242 stand part of the Bill.  Is there any objection to that?  
There is no objection, Clauses 215 to 242 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 15 - Preliminary Proceedings. 

Clauses 243 to 253. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 243 to 253 stand part of the Bill. 

Mr Speaker  

The motion is that Clauses 243 to 253 stand part of the Bill.  Is there any objection to that?  
There is no objection, Clauses 243 to 253 stand part of the Bill. 

Record of the Meeting of the Legislative Assembly 
Held in Stanley on Thursday 30 October 2014 

32 
 



Deputy Clerk of the Assembly 

Part 16 - Summary Procedure. 

Clauses 254 to 262. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 254 to 262 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 254 to 262 stand part of the Bill.  Is there 
any objection?  There is no objection, Clauses 254 to 262 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clause 263 

The Attorney General 

Mr Speaker, Honourable Members I beg to move that Clause 263 is amended as follows: 

(i) in the cross heading omit ‘venue’ and substitute ‘court for the trial’ 

(ii) in sub-clause (1) omit the phrase ‘in the Summary Court’ and omit the word ‘Summary’, 
and omit the word ‘venue’ and substitute ‘court’  

(iii) in sub-clause (5) omit the word ‘sent’ and substitute ‘allocated’; delete the second 
occurrence of the word ‘Summary’; 

and that the amended Clause stands part of the Bill 

Mr Speaker  

Honourable Members, the motion is that amended Clause 263 stands part of the Bill.   

The Honourable Phyl Rendell MBE 

Mr Speaker, I would just like to comment here that in Select Committee we had a really 
thorough discussion about the Summary Court, and I am grateful to my colleagues for 
agreeing to slight amendments to the wording, and the explanation as to how the Summary 
Court would work.  I think that’s very useful because it’s quite a step change now that all 
cases will technically start in the Summary Court, so I am grateful for the discussion in Select 
Committee.  I support this Clause, but just want to comment that I am grateful for the 
consideration taken here in the event that some of our local circumstances make it difficult 
for us to have sufficient JPs to hear that case initially in the Summary Court. 

Mr Speaker 

Does any other Member wish to comment?   

The Motion before the House is that the amended Clause 263 stands part of the Bill.  Is there 
any objection?  There is no objection, amended Clause 263 stands part of the Bill. 
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Deputy Clerk of the Assembly 

Clauses 264 to 287. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 264 to 287 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 264 to 287 stand part of the Bill.  Is there 
any objection?  There is no objection, Clauses 264 to 287 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 17 - Supreme Court Procedure. 

Clauses 288 to 314. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 288 to 314 stand part of the Bill. 

Mr Speaker  

The motion is that Clauses 288 to 314 stand part of the Bill.  Is there any objection?  There is 
no objection, Clauses 288 to 314 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 18 - Jury Trial. 

Clauses 315 to 318. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 315 to 318 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 315 to 318 stand part of the Bill.   

The Honourable Mike Summers OBE 

Mr Speaker, Honourable Members, I have concerns about the practical application of Clause 
317(3) in relation to the requirements on the Principal Immigration Officer to provide lists of 
people who might qualify for jury service. 

I wish to make the comment therefore, that having accepted that because it is a good way 
forward to extend the size of the potential jury pool, that the Clause further on at 339 
becomes fundamentally important, and that is that the Chief Justice may in accordance with 
section 783 make criminal procedure rules and issue directions as contemplated by this part, 
and generally as required to ensure the affective conduct of criminal trials before a judge and 
jury.  The Criminal Justice Council will need to ensure that the practical application of 317 
really does work in the circumstances of the Falkland Islands, and I would like to be assured 
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therefore that that will be an early consideration for the Criminal Justice Council to make 
sure that we can in fact do what we are proposing to do here, and issue the relevant directions 
in terms of how to call a jury that won’t then cause the Principal Immigration Officer or his 
staff hours and hours and hours of work in the calling of a jury. 

Thank you. 

Mr Speaker 

Does any other Member wish to comment? 

The Honourable Roger Edwards 

Mr Speaker, during the Select Committee Clause 317 was debated and discussed at length.  
At that meeting there were six MLAs and these concerns were expressed and made note of, 
but it was recognised in the end that this was the place to best leave the position for those 
immigration problems. 

The Honourable Jan Cheek 

As you heard at the beginning of this discussion, I was not present in Select Committee, but I 
think it’s fair to say that jury trials are so rare in the Falklands that it’s not really likely to 
overburden the Immigration Department. 

Mr Speaker 

Does any other Member wish to comment? 

The Honourable Mike Summers OBE 

Mr Speaker, if I may, I am not sure that the Honourable Member properly understands what’s 
being requested in that case in 317(3), because actually it would cause many, many, many 
hours of work for the Principal Immigration Officer to produce what is requested and 
therefore the practical application of 339 is important.  I accepted the comments of the 
Attorney General and his staff at the time that the procedures can be put in place that ensure 
that the approach that we have here is practical.   

Thank you. 

Mr Speaker 

Any other comments?   

No.  

The Motion before the House is that Clauses 315 to 318 stand part of the Bill.  Is there any 
objection to that?  There is no objection, Clauses 315 to 318 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clause 319 
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The Attorney General 

Mr Speaker, Honourable Members, I beg to move that Clause 319 is amended in sub-clause 
(2) by omitting the words ‘sent by post, or delivered by hand’ and substituting the words 
‘served in accordance with the provisions of section 784’; 

And in sub-clause (3) by omitting the words ‘sent or delivered to any person’ and substituting 
the word ‘served’;  
 
and that the amended Clause stands part of the Bill. 
 
Mr Speaker  
 
Honourable Members, the motion is that amended Clause 319 stands part of the Bill.  Is there 
any objection?  
 
The Honourable Dr Barry Elsby 
 
Merely a comment Mr Speaker, obviously we haven’t come to section 784 at the moment, 
but that refers to the use of electronic emails and things like that as against post which we 
hope will encourage and make the process easier. 
 
Mr Speaker 
 
Any other comments?   
 
No.  
 
To repeat, the Motion is that amended Clause 319 stands part of the Bill.  Is there any 
objection to that?  There is no objection,  the amended Clause 319 stands part of the Bill. 
 
Deputy Clerk of the Assembly 
 
Clause 320 
 
The Attorney General 
 
Mr Speaker, I beg to move that Clause 320 is amended: 
  
(i) in sub-clause (1) by omitting the words ‘sent by post to a juror if’ and substituting the 
words ‘if it has been served in accordance with the provisions of section 784’; and 
 
(ii) by deleting sub-clauses (1)(a), (b), and (c) and sub-clause (2);   
 
and that the amended Clause stands part of the Bill. 
 
Mr Speaker  
 
Honourable Members, the motion is that amended Clause 320 stands part of the Bill.  Is there 
any objection to that?  There is no objection,  Clause 320 stands part of the Bill. 
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Deputy Clerk of the Assembly 
 
Clauses 321 and 322. 
 
The Attorney General  

Mr Speaker, I beg to move that Clauses 321 and 322 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 321 and 322 stand part of the Bill.  Is there 
any objection to that?  There is no objection,  Clauses 321 and 322 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clause 323. 

The Attorney General  

Mr Speaker, I beg to move that the cross heading to Clause 323 be amended by omitting the 
words “Excusal for certain persons and”, and that Clause 323(1) be omitted; and that the 
amended Clause stands part of the Bill. 

Mr Speaker  

Honourable Members the motion is that Clause 323(1) - it’s the heading isn’t it for 321(1) be 
deleted from the Bill?  Is that right? 

The Attorney General 

It’s the cross heading for 323 and then 323(1) be omitted. 

Mr Speaker 

The Motion is that the cross heading to Clause 323 be amended and that Clause 323(1) be 
omitted and that the amended Clause stands part of the Bill.  Is there any objection to that?  
There is no objection that Clause so amended stands part of the Bill.   

Deputy Clerk of the Assembly 

Clauses 324 to 339. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 324 to 339 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 324 to 339 stand part of the Bill.  Is there 
any objection to that?  There is no objection, Clauses 324 to 339 stand part of the Bill. 

Deputy Clerk of the Assembly 

Chapter 7 – Evidence. 
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Part 19 Evidence General Principles.  

Clauses 340 to 390. 

The Attorney General  

Mr Speaker, I beg to move Clauses 340 to 390 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 340 to 390 stand part of the Bill.  Is there 
any objection?  There is no objection, Clauses 340 to 390 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 20 - Hearsay and Documentary Evidence. 

Clauses 391 to 416. 

The Attorney General  

Mr Speaker, I beg to move Clauses 391 to 416 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 391 to 416 stand part of the Bill.  Is there 
any objection?  There is no objection, Clauses 391 to 416 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 21 - Live Link Evidence. 

Clauses 417 to 424. 

The Attorney General  

Mr Speaker, I beg to move Clauses 417 to 424 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 417 to 424 stand part of the Bill.  Is there 
any objection to that?  There is no objection,  Clauses 417 to 424 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 22 - Vulnerable Witnesses. 

Clauses 425 to 476. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 425 to 476 stand part of the Bill. 
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Mr Speaker  

Honourable Members, the motion is that Clauses 425 to 476 stand part of the Bill.  Is there 
any objection to that Motion?  There is no objection,  Clauses 425 to 476 stand part of the 
Bill. 

Deputy Clerk of the Assembly 

Chapter 8 – Sentencing. 

Part 23 Sentencing- General Principles. 

Clauses 477 to 481. 

The Attorney General  

Mr Speaker, I beg to move Clauses 477 to 481 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 477 to 481 stand part of the Bill.  Is there 
any objection to that?  There is no objection,  Clauses 477 to 481 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clause 482. 

The Attorney General 

Mr Speaker, Honourable Members, I beg to move that Clause 482 is amended by omitting 
sub-clause (2)(b); and that the amended Clause stands part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that amended Clause 482 stands part of the Bill.  Is there 
any objection?  There is no objections, Clause 482 as amended stands part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 483 to 501. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 483 to 501 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 483 to 501 stand part of the Bill.  Is there 
any objection?  There is no objection, Clauses 483 to 501 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 24 - Absolute or Conditional Discharges. 

Clauses 502 to 507. 
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The Attorney General  

Mr Speaker, I beg to move Clauses 502 to 507 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 502 to 507 stand part of the Bill.  Is there 
any objection?  There is no objection, Clauses 502 to 507 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 25 - Community Sentences. 

Clauses 508 to 557. 

The Attorney General  

Mr Speaker, I beg to move Clauses 508 to 557 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 508 to 557 stand part of the Bill.  Is there 
any objection?  There is no objection, Clauses 508 to 557 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 26 - Custodial Sentences. 

Clauses 558 to 585. 

The Attorney General  

Mr Speaker, I beg to move Clauses 558 to 585 stand part of the Bill.  

Mr Speaker  

Honourable Members, the motion is that Clauses 558 to 585 stand part of the Bill.  Is there 
any objection?  There is no objection, Clauses 558 to 585 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clause 586 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 586 be amended by omitting 
the phrase ‘, acting in his or her discretion,’; and that the amended Clause stands part of the 
Bill. 

Mr Speaker 

Honourable Members, the motion is that amended Clause 586 stands part of the Bill.  Is there 
any objection?  There is no objection, amended Clause 586 stands part of the Bill. 
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Deputy Clerk of the Assembly 

Clauses 587 and 588. 

The Attorney General  

Mr Speaker, I beg to move Clauses 587 and 588 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 587 and 588 stand part of the Bill.  Is there 
any objection?  There is no objection,  Clauses 587 and 588 stand part of the Bill. 

Honourable Members, I feel that we are all potentially losing the will to stay awake here, and 
I suggest the Assembly recesses for 15 minutes and we come back at just after quarter past 
10.   

Deputy Clerk of the Assembly 

Part 27 - Fines and Recognisances. 

Clauses 589 to 606. 

The Attorney General  

Honourable Members, I beg to move Clauses 589 to 606 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 589 to 606 stand part of the Bill.  Is there 
any objection to that?  There is no objection, Clauses 589 to 606 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 28 - Compensation, Restitution, Deprivation, etc. 

Clauses 607 to 626. 

The Attorney General  

Honourable Members, I beg to move Clauses 607 to 626 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 607 to 626 stand part of the Bill.  Is there 
any objection?  There is no objection,  Clauses 607 to 626 stand part of the Bill. 

Deputy Clerk of the Assembly 

Chapter 9 – Costs. 

Part 29 - Rehabilitation of Offenders. 

Clauses 627 to 645. 
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The Attorney General  

Mr Speaker, I beg to move Clauses 627 to 645 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 627 to 645 stand part of the Bill.  Is there 
any objection to that?  There is no objection,  Clauses 627 to 645 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 30 - Costs in Criminal Cases. 

Clause 646. 

The Attorney General  

Mr Speaker, I beg to move Clause 646 stands part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clause 646 stands part of the Bill.  Is there any 
objection to that?  There is no objection, Clause 646 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clause 647. 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 647 is amended in sub-clause 
(2) by inserting sub-clause (c) which will read “(c) must take account of any scale of costs set 
by the Criminal Justice Council”, and the amended Clause stands part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that amended Clause 647 stands part of the Bill.  Is there 
any objection to that?  There is no objection, Clause 647 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 648 to 655. 

The Attorney General  

Mr Speaker, I beg to move Clauses 648 to 655 stand part of the Bill. 

Mr Speaker 

The motion is that Clauses 648 to 655 stand part of the Bill.  Is there any objection?  There is 
no objection, Clauses 648 to 655 stand part of the Bill. 

Deputy Clerk of the Assembly 

Chapter 10 – Appeals. 
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Part 31 - Appeals to and from the Supreme Court.  

Clauses 656 to 685. 

The Attorney General  

Mr Speaker, I beg to move Clauses 656 to 685 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 656 to 685 stand part of the Bill.  Is there 
any objection?  There is no objection,  Clauses 656 to 685 stand part of the Bill. 

Deputy Clerk of the Assembly  

Part 32 - Retrials, References, etc. 

Clauses 686 to 718. 

The Attorney General  

Mr Speaker, I beg to move Clauses 686 to 718 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 686 to 718 stand part of the Bill.  Is there 
any objection? There is no objection, Clauses 686 to 718 stand part of the Bill. 

Deputy Clerk of the Assembly 

Chapter 11 – Youths and Youth Offenders. 

Part 33 Young Offenders and Youth Protections. 

Clause 719.  

The Attorney General  

Mr Speaker, I beg to move Clause 719 stands part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clause 719 stands part of the Bill.  Is there any 
objection?  There is no objection, Clause 719 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clause 720. 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 720 be amended by omitting 
sub-clause (5); and that the amended Clause stands part of the Bill. 
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Mr Speaker 

Honourable Members, the motion is that the amended Clause 720 stands part of the Bill.  Is 
there any objection?  There is no objection, Clause 720 as amended stands part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 721 to 732. 

The Attorney General  

Mr Speaker, I beg to move Clauses 721 to 732 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 721 to 732 stand part of the Bill.  Is there 
any objection?  There is no objection, Clauses 721 to 732 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clause 733. 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 733 be amended in sub-clause 
(2) by omitting the phrase ‘£1000’ and inserting the words ‘level 3 on the standard scale’; and 
that so amended this Clause stands part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that amended Clause 733 stands part of the Bill.  Is there 
any objection?  There is no objection, Clause 733 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 734 to 736. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 734 to 736 stand part of the Bill. 

Mr Speaker 

The motion is that Clauses 734 to 736 stand part of the Bill.  Is there any objection?  There is 
no objection, Clauses 734 to 736 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clause 737. 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 737 be amended in sub-clause 
(2) by omitting the phrase ‘£1000’ and substituting the words ‘level 3 on the standard scale’, 
and that so amended the Clause stands part of the Bill. 
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Mr Speaker 

Honourable Members, the motion is that amended Clause 737 stands part of the Bill.  Is there 
any objection to that Motion?  There is no objection, amended Clause 737 stands part of the 
Bill. 

Deputy Clerk of the Assembly 

Clauses 738 to 740. 

The Attorney General  

Mr Speaker, I beg to move Clauses 738 to 740 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 738 to 740 stand part of the Bill.  Is there 
any objection?  There is no objection, Clauses 738 to 740 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clause 741. 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 741 be amended by omitting 
the phrase “£1000”, and substituting the words “level 3 on the standard scale”; and that so 
amended this Clause stands part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that the amended Clause 741 stands part of the Bill.  Is 
there any objection?  There is no objection, Clause 741 as amended stands part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 742 to 748. 

The Attorney General  

Mr Speaker, I beg to move Clauses 742 to 748 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 742 to 748 stand part of the Bill. 

The Honourable Roger Edwards 

Mr Speaker, in my notes from the Select Committee I had an amendment to Clause 747(4) 
which I thought we were going to delete in total.  Could we please check on that?  I may have 
it wrong, my notes may be wrong, but I did record in my notes that we were going to amend 
747(4). 

The Attorney General 

There isn’t a 747(4). 
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Mr Speaker 

There doesn’t seem to be one as far as the…. 

The Honourable Roger Edwards 

Could we go back to 745 on the gazetted version? 

The Honourable Mike Summers OBE 

The cross heading is “mode of charging offences and limitation of time”.   

The Honourable Roger Edwards 

During the Select Committee it was recognised that the.. 

Deputy Clerk of the Assembly 

749 is “mode of charging offences and limitations of time”. 

The Honourable Mike Summers OBE 

It’s that one. 

Deputy Clerk of the Assembly 

It’s that one, so it’s 749. 

The Honourable Roger Edwards 

During the Select Committee it was established that the version before us and the gazetted 
version there was a numbering error between the two.   

Mr Speaker 

There is an amendment coming up on 749 which is the deletion of a sub-clause. 

The Honourable Roger Edwards 

That is the one, I am sorry it is 749 not 747, I was taking the numbering out of our version. 

Mr Speaker 

The Motion before the House is that Clauses 742 to 748 stand part of the Bill.  Is there any 
objection to that?  There is no objection, Clauses 742 to 748 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clause 749.  

The Attorney General  

Mr Speaker, Honourable Members, I beg to move Clause 749 be amended by omitting sub-
clause (4) and that the amended Clause stands part of the Bill. 
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Mr Speaker 

Honourable Members, the motion is that the amended Clause 749 stands part of the Bill.  Is 
there any objection?  There is no objection, Clause 749 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 750 to 760. 

The Attorney General  

Mr Speaker, I beg to move Clauses 750 to 760 stand part of the Bill. 

Mr Speaker 

The motion is that Clauses 750 to 760 stand part of the Bill.  Is there any objection?  There is 
no objection, Clauses 750 to 760 stand part of the Bill. 

Deputy Clerk of the Assembly 

Chapter 12 – Mentally Disordered Offenders. 

Part 34 Mentally Disordered Offenders. 

Clauses 761 to 774. 

The Attorney General  

Mr Speaker, I beg to move Clauses 761 to 774 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 761 to 774 stand part of the Bill.  Is there 
any objection?  There is no objection, Clauses 761 to 774 stand part of the Bill. 

Deputy Clerk of the Assembly 

Chapter 13 – Supplementary Provisions. 

Part 35 Criminal Justice Council. 

Clause 775. 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move Clause 775 be amended as follows: 

(i) by omitting sub-clause (2); and 

(ii) in the existing sub-clause (4) by inserting ‘necessary’ before ‘performance’; 

and that the amended Clause stands part of the Bill. 
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Mr Speaker  

The motion is that the amended Clause 775 stands part of the Bill.  Is there any objection to 
that?  There is no objection, Clause 775 as amended stands part of the Bill. 

Deputy Clerk of the Assembly 

Clause 776 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move Clause 776 be amended as follows: 

(i) in sub-clause (2)(e) by omitting ‘and the Chief Justice’ 

(ii) in sub-clause (2) by inserting ‘(f) to advise the Chief Justice on any matter when called 
upon to do so’; and  

(iii) in the existing sub-clause (2)(f) by omitting ‘financial’ insert ‘calendar’; 

 and that the amended Clause stands part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that the amended Clause 776 stands part of the Bill. Is 
there any objection?  There is no objection, amended Clause 776 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clause 777 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move Clause 777 be amended in sub-clause (4) 
by inserting new a sub-clause (a) which reads ‘ (a) require the approval of the Chief Justice;’ 
and renumber remaining sub-clauses, and that the amended Clause stands part of the Bill. 

Mr Speaker   

Honourable Members, the motion is that the amended Clause 777 stands part of the Bill.  Is 
there any objection?  There is no objection, Clause 777 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clause 778. 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move Clause 778 be amended in sub-clauses (1), 
(2), and (7) by  omitting in each case the word ‘financial’ and inserting the word ‘calendar’; 
and that the amended Clause stands part of the Bill. 
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Mr Speaker 

Honourable Members, the motion is that the amended Clause 778 stands part of the Bill.  Is 
there any objection? There is no objection, Clause 778 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clause 779  

The Attorney General  

Mr Speaker I beg to move that the cross heading of Clause 779 be amended by deleting the 
words ‘early release’ and that the amended cross heading stands part of the Bill. 

Mr Speaker 

Honourable Members the motion is that the amended heading and Clause 779 stands part of 
the Bill.  Is there any objection?  There is no objection, Clause 779 as amended stands part of 
the Bill. 

Deputy Clerk of the Assembly 

Part 36 - Miscellaneous and Transitional.  

Clauses 780 to 783. 

The Attorney General  

Mr Speaker, I beg to move Clauses 780 to 783 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 780 to 783 stand part of the Bill.  Is there 
any objection to that motion?  There is no objection, Clauses 780 to 783 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clause 784. 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 784 is amended as follows: 

(i)  in sub-clause (1)(d) by omitting the words ‘has facilities to receive such communications’ 
and inserting the words ‘has a published email address or has registered with the court an 
email address for service’; 

(ii) in sub-clause (2) by after the second occurrence of the word ‘served’ inserting ‘at the 
registered office or upon’ and delete the word ‘clerk’ and inserting the word ‘director’; 

(iii) in sub-clause (3) by deleting the words ‘the secretary or clerk of’ and ‘which is known to 
the governor’ and after the word ‘last’ inserting ‘known’, and that so amended this Clause 
stands part of the Bill. 
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Mr Speaker 

Honourable Members, the motion is that amended Clause 784 stands part of the Bill.  Is there 
any objection to that?    

The Honourable Mike Summers OBE 

Mr Speaker, can we just bring it up and have a read. 

Mr Speaker 

Yes, indeed.  We will just hold while we have a closer look at that. 

The Honourable Phyl Rendell MBE 

Mr Speaker, could I just ask, have we changed in (d), we have changed the officer to a clerk 
rather than a registrar general, do we agree with that. 

Mr Speaker 

In (d)? 

The Honourable Phyl Rendell MBE 

Yes, where (d) is struck out, as a published email address or had registered with the courts 
sorry, we have also in other records got registrar general not court, is a rather general name 
‘court’ are you happy with ‘court’. 

The Attorney General 

The Chair of the committee may recall we had a detailed discussion about where the 
appropriate register should be held, and I believe it was the Select Committee’s view that 
because this related primarily to matters relating to court that they should have the definitive 
list, and that would be a place where, if you were wishing to hold a formal service email, that 
would be where it would be the most appropriate place to register it. 

The Honourable Phyl Rendell MBE  

So it’s a place rather than with a person? 

The Attorney General 

Indeed. 

The Honourable Phyl Rendell MBE 

That is fine. 

The Honourable Roger Edwards 

And indeed, Mr Speaker, that is how my notes are reflected.   

Mr Speaker 

Any other comments? No. 
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The motion before the House is that amended Clause 784 stands part of the Bill.  Is there any 
objection to that?  There is no objection, Clause 784 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 785 to 792. 

The Attorney General  

Mr Speaker, I beg to move Clauses 785 to 792 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 785 to 792 stand part of the Bill.  Is there 
any objection?  There is no objection,  Clauses 785 to 792 stand part of the Bill. 

Deputy Clerk of the Assembly 

Schedules 1 and 2. 

The Attorney General  

Mr Speaker, I beg to move Schedules 1 and 2 stand part of the Bill.  

Mr Speaker 

Honourable Members, the motion is that Schedules 1 and 2 stand part of the Bill.  Is there any 
objection to that?  There is no objection, Schedules 1 and 2 stand part of the Bill. 

Deputy Clerk of the Assembly 

Schedule 3 - Codes of Practice. 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Schedule 3 is amended as follows:  

That wherever reference in the Schedule is made to a High Commission, Embassy or 
Consulate, that an amendment is inserted to refer, in addition, to “a representative of their 
national government” and so amended Schedule 3 stands part of the Bill. 

Mr Speaker 

The motion is that the amended Schedule 3 stands part of the Bill.  Is there any objection to 
that?  There is no objection, Schedule 3 as amended stands part of the Bill. 

Deputy Clerk of the Assembly 

Schedule 4 

The Attorney General  

Mr Speaker, I beg to move Schedule 4 stands part of the Bill. 
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Mr Speaker  

Honourable Members, the motion is that Schedule 4 stands part of the Bill.  Is there any 
objection?  There is no objection Schedule 4 stands part of the Bill. 

Deputy Clerk of the Assembly 

Schedule 5 Forms for pleas of guilty in absence. 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Schedule 5 is amended as follows:  

In Form 1 that the following wording is omitted: 

‘You must send your driving licence to the court if the summons says you should.  If you do 
not, then (unless you satisfy the court that you have applied for a new licence and not yet 
received it) you will be guilty of an offence and the licence will be suspended from the time 
its production was required until it is produced to the court’. 

And replaced with the following wording: 

‘If the summons indicates you must send your driving licence to the court, please ensure you 
do so.  

If the court orders your licence to be endorsed you must surrender it to the court within 7 
days of the date of conviction.  Failure to do so may result in the commission of a further 
offence’ and Mr Speaker so amended that this Schedule 5 forms part of the Bill.   

Forgive me there, sorry following the words that I have just inserted similarly that the address 
in Form 1 is amended to read: 

Clerk of the Magistrate’s Court/Summary Court 
Law Courts 
Town Hall 
Stanley 
 
and that with that additional amendment this Schedule forms part of the Bill. 
 
Mr Speaker 
 
The motion is that the amended Schedule 5 stands part of the Bill.  Is there any objection to 
that?  There is no objection, Schedule 5 stands part of the Bill. 
 
Deputy Clerk of the Assembly  

Schedule 6 Ineligibility and disqualification for and excusal from jury service. 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Schedule 6 is amended as follows and 
the amended Schedule stands part of the Bill – 
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(i) In Part One – Persons Ineligible 
 
Group A omit the words ‘The Clerk to the Assembly’; and  
‘Any person employed in the Governor’s Office’ 
 
Group B omit the words ‘The Registrar General’ 
 
Group C delete the words 
‘Any person authorised by the Legal Practitioners Ordinance to practise as a legal practitioner 
in the Falkland Islands, whether or not in actual practice as such’ and  
‘Any member of the Board of Visitors of the prison’ 
 
Insert the words ‘The Registrar General’ 
 
(ii) In Part Two – Persons Disqualified  
 
Delete the words ‘in the Falkland Islands’ wherever they appear 
 
Insert after the phrase ‘A person who has at any time been sentenced’ the words ‘for a matter 
which would be recognised as a criminal offence within the Falkland Islands’  
 
And after the second sub-clause (b) insert the words ‘in respect of a matter which would be 
recognised as a criminal offence within the Falkland Islands’ 
 
(iii) Delete Part 3 – Persons Excusable as of Right. 
 
and as amended this Schedule stands part of the Bill. 
 
Mr Speaker 
 
Honourable Members, the motion is that the amended Schedule 6 stands part of the Bill.  Is 
there any objection to that?  There is no objection, Schedule 6 stands part of the Bill. 

Deputy Clerk of the Assembly  

Schedules 7 to 12 

The Attorney General  

Mr Speaker, I beg to move Schedules 7 to 12 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Schedules 7 to 12 stand part of the Bill.  Is there any 
objection to that?  There is no objection, Schedules 7 to 12 stand part of the Bill. 

Deputy Clerk of the Assembly 

Schedule 13 Criminal Justice Council and Sentencing Guidelines Committee. 
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The Attorney General  

Mr Speaker, Honourable Members, I beg to move 17 amendments to Schedule 13 which I 
will take you through in turn. 

PART ‘A’ –  
CRIMINAL JUSTICE COUNCIL 
Composition of the Council 
 
1. The Chief Justice is President of the Council. 
 
2. The Council consists of the persons performing the duties of the following offices 
following persons by virtue of their office — 
 
• The Senior Magistrate 
 
• The Law Commissioner  
 
• The Head of Courts and Tribunals 
 
• The Attorney General  
 
• The Chief of Police 
 
• The Probation Officer. 
 
3. The President of the Council, using an open and objective advertising and selection 
process, must select the following 6 additional persons to be members of the Council from 
among eligible persons — 
 
(a) 2 justices of the peace; 
 
(b) 2 legal practitioners providing criminal defence services in the Falkland Islands;  
 
(c) 2 lay representatives who demonstrate an understanding of civic and community 
issues and human rights issues.   
 
4. Members of the Council appointed by virtue of their office remain members for as long as 
they hold the office.  
 
5. Members of the Council invited under paragraph 3(b) or (c) hold office for 3 years but can 
be removed from membership or have their membership extended by decision of the Council. 
 
6. Members of the Council will not be remunerated but may claim reasonable expenses in 
accordance with the rules of the Council. 
 
6. 7. The President must appoint one member as Chair and one member as Deputy Chair of 
the Council for such terms as the President deems appropriate.  
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7. 8.  The President, with the approval of the Council, may designate a member of the 
Council or a public officer as secretary to the Council. A secretary who is not a member of 
the Council does not have a vote at meetings of the Council. 
 
9. The Council may set its own rules of procedure. 
 
Conduct of members 
 
10.  Every member of the Council is expected to — 
  
(a) act in a corporate manner, rather than as a representative of any constituency or group; 
 
(b) have strategic ability and ability to analyse complex data and information and identify 
the major issues;  
 
(c) apply intelligence, knowledge and experience to the Council’s advantage; and be an 
effective contributor to discussions at Council; 
 
(d) observe the following principles: 
 
 Selflessness - Holders of public office should take decisions solely in terms of the public 
interest. They should not do so in order to gain financial or other material benefits for 
themselves, their families or their friends.  
 

 Integrity - Holders of public office should not place themselves under any financial or 
other obligation to outside individuals or organisations that might influence them in the 
performance of their official duties.  
 

 Objectivity - In carrying out public business, including making public appointments, 
awarding contracts or recommending individuals for rewards and benefits, holders of public 
office should make choices on merit.  
 

 Accountability - Holders of public office are accountable for their decisions and actions to 
the public and must submit themselves to whatever scrutiny is appropriate to their office.  
 
 Openness - Holders of public office should be as open as possible about all the decisions 
and actions that they take. They should give reasons for their decisions and restrict 
information only when the wider public interest clearly demands.  
 

 Honesty - Holders of public office have a duty to declare any private interests relating to 
their public duties and to take steps to resolve any conflicts arising in a way that protects the 
public interest.  
 

 Leadership - Holders of public office should promote and support these principles by 
leadership and example.  
  
11. Council members should in all their work for the Council exercise such skills as they 
possess and such care and diligence as would be expected from a reasonable person in the 
circumstances.   
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Procedure of the Council 
 
12. The Council must meet not less than 2 times a year but may meet more frequently by 
agreement or at the request of the President. 
 
13. The business of the Council may be conducted by exchange of e-mails or by other 
electronic means provided that all e-mails or electronic messages are sent to all parties and all 
parties are copied into all exchanges.  
 
14. Minutes of the decisions of the Council must be kept. 
 
13. The location of a meeting is wherever the chairperson for that meeting is located. 
 
15. The quorum of the Council is 7 members present in person or by video link or telephone 
conference or similar means, provided that all participants can hear and be present throughout 
the meeting and subject to paragraph 16 of this Part.  
 
16. Of the 7 members for a quorum at least 3 members must be from the groups referred to in 
paragraph 3 of this Part. 
 
17. The Council will seek to make decisions by consensus but, in the absence of consensus, 
decisions of the Council must be by a majority of those so present and voting. 
 
18. If there is an equality of votes, the Chair, or in the absence of the Chair the Deputy Chair, 
has a casting vote. 
 
19 The President does not sit on the Council but all recommendations of the Council made in 
accordance with -  section 776 require the approval of the President. 
 
19. (1) The President does not sit on the Council, but all recommendations of the Council 
made in accordance with either section 776 or section 778 (except paragraphs (e) and (f) of 
section 776) require the approval of the President.  
 
(2) If the Council does not have the approval of the President on any matter falling under 
section 776(f), the Council must state the President’s view on the matter in its record of the 
decision. 
 
20.  The Council may appoint sub-committees of its members to report to the Council on 
specific topics. 
 
21.  The Council and any sub-committee of the Council may invite advisors to attend its 
meetings in a non-voting capacity.  
 
22.  The Council’s annual report must — 
 
(a)  include a summary of the Council’s action plan for the reporting year detailing what has 
been achieved and assessing the effectiveness of the work completed in relation to the 
Council’s aims and the use of budget allocations and resources deployed; and 
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(b) identify areas of work for the next financial year, with the resources required, the 
financial implications, a risks and benefits analysis and an assessment of how each area 
fulfils the Council’s aims. 
 
(c) if there is any material disagreement among Council members regarding the content of the 
annual report – specify the nature of the disagreement, identify the members who disagree, 
and give details of their views; and 
 
(d) if the President has not approved any recommendation in the annual report, including any 
sentencing guideline – indicate that the recommendation is not approved, and is therefore of 
no effect. 
 
PART ‘B’ –  
SENTENCING GUIDELINES COMMITTEE 
Procedure of the Committee 
 
23. Meetings of the Sentencing Guidelines Committee must be designated as such and held 
separately from meetings of the Council. 
 
24. At a meeting of the Committee, the procedure is as for the Council, except that the Senior 
Magistrate and the justices of the peace and Law Commissioner each have 2 3 votes. 
 
25.  The Committee’s annual report must include — 
  
(a) a summary of the sentencing guidelines that have been published recommended 
during the financial  calendar year; 
 
(b) a summary of the resources and budget allocations that have been employed by the 
Committee during the financial calendar year; and 
 
(c) a summary of the operation and effect of the sentencing guidelines as a whole, with an 
assessment of their effectiveness.  
 
26 When the Committee has prepared guidelines it must publish them as draft guidelines and 
must consult the following persons about them — 
 
(a) the Governor;  
 
(b) any persons the Governor directs should be consulted;  
 
(c) the members of the Legislative Assembly; 
 
(d) any other persons the Committee considers appropriate to consult.  
 
27. The Committee, having considered the responses to the consultation required by 
paragraph 24, 26 and after making any amendments of the guidelines which it considers 
appropriate, may if the Chief Justice approves the guidelines, recommend them to the 
Council for publication as definitive guidelines. 
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28.  The Council must publish any sentencing guidelines recommended to it by the 
Committee, in the Gazette and in other appropriate media, as well as in its annual report as 
required by section 778 of the Ordinance.  
 
29. The Committee may, in accordance with the procedure set out in paragraphs 24 26 and 
25, 27 review the sentencing guidelines and may, with the approval of the Chief Justice,  
recommend the Council to publish revised guidelines from time to time. 
 
Sentencing guidelines principles 
 
30. When exercising functions under this Schedule, the Committee must have regard to 
section 482(2) and the following matters — 
 
(a) the maximum sentences that may be imposed in the Falkland Islands for offences;  
 
(b) the need to promote consistency in sentencing;  
 
(c) the impact of sentencing decisions on victims of offences;  
 
(d) the results of the monitoring carried out under paragraph 36. 
 
31 When exercising functions under this Schedule, the Committee must ensure so far as 
practicable that sentencing guidelines which relate to a particular offence are structured in the 
way described in paragraphs 30 to 37.  
 
32 The guidelines should, to the extent practicable given the nature of the offence, describe, 
by reference to one or more of the factors mentioned in this paragraph, different categories of 
case involving the commission of the offence which illustrate in general terms the varying 
degrees of seriousness with which the offence may be committed.  Those factors are — 
 
(a) the offender's culpability in committing the offence;  
 
(b) the harm caused, or intended to be caused or which might foreseeably have been 
caused, by the offence;  
 
(c) any other factors the Committee considers to be particularly relevant to the 
seriousness of the offence in question.  
 
33 The guidelines should — 
 
(a) specify the range of sentences (“the offence range”) which, in the opinion of the 
Committee, it may be appropriate for a court to impose on an offender convicted of that 
offence; and  
 
(b) if the guidelines describe different categories of case in accordance with paragraph 
30, specify for each category the range of sentences (“the category range”) within the offence 
range which, in the opinion of the Committee, it may be appropriate for a court to impose on 
an offender in a case which falls within the category.  
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34. The guidelines should also — 
 
(a) specify the sentencing starting point in the offence range,; or  
 
(b) if the guidelines describe different categories of case in accordance with paragraph 
26, specify the sentencing starting point in the offence range for each of those categories.  
 
35. The guidelines should — 
 
(a) list any aggravating or mitigating factors which, by virtue of Part 23 of the Ordinance 
the court is required to take into account when considering the seriousness of the offence and 
any other aggravating or mitigating factors which the Committee considers are relevant to 
such a consideration;  
 
(b) list any other mitigating factors which the Committee considers are relevant in 
mitigation of sentence for the offence; and  
 
(c) include criteria, and provide guidance, for determining the weight to be given to 
previous convictions of the offender and such of the other factors within sub-paragraph (a) or 
(b) as the Committee considers relevant.  
 
36. For the purposes of paragraph 33(b) the following are to be disregarded — 
 
(a)  reduction in sentences for guilty pleas;  
 
(b) reduction in sentences in consequence of assistance given (or offered to be given) by the 
offender to the prosecutor or investigator of an offence; 
 
(c)  any rule of law as to the totality of sentences.  
 
37. The sentencing starting point in the offence range — 
 
(a) for a category of case described in the guidelines in accordance with paragraph 26, is 
the sentence within that range which the Committee considers to be the appropriate starting 
point for cases within that category — 
 
(i) before taking account of the factors mentioned in paragraph 30; and  
 
(ii) assuming the offender has pleaded not guilty, and  
 
(b)  if the guidelines do not describe categories of case in accordance with paragraph 30, 
is the sentence within that range which the Committee considers to be the appropriate starting 
point for the offence — 
 
(i) before taking account of the factors mentioned in paragraph 34; and  
 
(ii) assuming the offender has pleaded not guilty.  
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38.  The Committee must monitor the operation and effect of its sentencing guidelines, and in 
particular assess — 
 
(a) the frequency with which, and extent to which, courts depart from sentencing  
guidelines;  
 
(b) the factors which influence the sentences imposed by courts;  
 
(c) the effect of the guidelines on the promotion of consistency in sentencing; and 
 
(d) the effect of the guidelines on the promotion of public confidence in the criminal 
justice system.  
 
(e) the effectiveness of the imposition of non-custodial sentences as alternatives to 
custody 
 
and Mr Speaker, as so amended that this schedule stands part of the Bill.   
 
Mr Speaker   

Honourable Members, the motion is that the amended Schedule 13 stands part of the Bill.  Is 
there any objection? 

The Honourable Dr Barry Elsby 

Not an objection as such, just a point of clarity if I may from the Attorney General. 

Under 22 the council’s annual report, you have added two new Clauses (c) and (d).  In (c) if 
there is disagreement amongst the council members it says that “the report recognise the 
disagreement and give details of their views”, is it possible for the minority who disagree on 
that report to produce an independent minority report? 

The Attorney General 

Mr Speaker, the aim of the amendment is that in effect their views will be clearly made out in 
the report so my hope is that a separate report wouldn’t be necessary, but that nonetheless 
their views would be fully expressed in the report by virtue of these provisions, and therefore 
I think the aim that the Honourable Members has will be achieved without the necessity for a 
different report from the one being presented to the House. 

Mr Speaker 

Any other comments? 

The Honourable Roger Edwards 

Mr Speaker, I do apologise looking at my hand written notes, my typed notes and trying to 
following the various schedules, and unfortunately during the debate when we put forward 
schedules 11 to 13 or whatever it was, if I may go back, schedule 7 to 12 and it was moved 
that schedule 7 to 12 stood part of the Bill.  I did read out in my report to the Select 
Committee that schedule 11 part 2 that Members had agreed to delete and I will just confirm 
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that we need to if we may go back I know you have said it stands part of the Bill but I am 
sorry I was slow in recovering my papers. 

Mr Speaker 

Is it a significant change? 

The Honourable Roger Edwards 

After discussion the Members agreed to delete item 6 “any employment which involves the 
humane killing of animals” as they were concerned that this may impact negatively on the 
farming community. 

The Honourable Mike Summers OBE 

Mr Speaker, I have just checked the gazetted version and it has been deleted. 

Mr Speaker 

It’s out of the gazetted version? 

The Honourable Mike Summers OBE 

I just checked the track changes version and it has been deleted.  

The Attorney General 

Mr Speaker that has been included in the Select Committee report as a consequential 
amendment and it is my intention to propose the acceptance of consequential amendments at 
the end.   

The Honourable Roger Edwards 

Very good, thank you. 

Mr Speaker 

The Motion is that the amended Schedule 13 stands part of the Bill.  Is there any objection?  
There is no objection, Schedule 13 stands part of the Bill. 

Deputy Clerk of the Assembly 

Schedules 14 and 15. 

The Attorney General  

Mr Speaker, I beg to move Schedules 14 and 15 stand part of the Bill. 

Mr Speaker 

The motion is that Schedules 14 and 15 stand part of the Bill.  Is there any objection?  There 
is no objection, Schedules 14 and 15 stand part of the Bill. 

Deputy Clerk of the Assembly 

Select Committee Report List of Consequential Amendments and Drafting Errors. 
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The Attorney General  

Mr Speaker, Honourable Members, I beg to move that all of the remaining typographical and 
consequential amendments listed in the Select Committee Report on the Criminal Procedure 
and Evidence Bill, which have not already been made or considered by the Assembly, stand 
part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that the remaining amendments as listed in the Select 
Committee Report on the Criminal Procedure and Evidence Bill, stand part of the Bill.  Is 
there any objection to that?  There is no objection, those amendments as listed stand part of 
the Bill. 

Mr Speaker 

The Assembly resumes. 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that the Bill is read a third time and do 
pass. 

The Honourable Roger Edwards 

I will second that Motion. 

Mr Speaker 

The Motion is that the Bill will be read a third time and do pass.  Is there any objection to 
that?  There is no objection, the Bill will be read a third time and do pass. 

Deputy Clerk of the Assembly 

Criminal Procedure and Evidence Bill 2014. 

Crimes Bill 2014 
 
Mr Speaker  

Honourable Members, if you can just bear with me while I just shuffle papers. 

I would like to invite the Honourable Roger Edwards to report on the proceedings of the 
Select Committee on the Crimes Bill 2014. 

The Honourable Roger Edwards 

Mr Speaker, the Crimes Bill and its companion bill, the Criminal Procedure and Evidence 
Bill, were published in the Gazette on 15th August 2014 together with a detailed explanatory 
memorandum on each.  

The Bills were presented to the Legislative Assembly on 28th August 2014, and referred to 
Select Committee for scrutiny. 
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Briefings on the contents of the Bills were given at public meetings on 29th August at Fox 
Bay and at two meetings in Stanley on 1st September; one for legal practitioners and one 
public meeting. 
 
The Select Committee, chaired by myself, met on four occasions to consider the Crimes Bill. 
A full transcript of the Committee’s proceedings will be available in due course.   
 
The meetings were held, in public, on 25th and 26th September and on 2nd and 3rd October 
2014.  All of the meetings were attended by myself The Honourable Roger Edwards, Michael 
Poole, Gavin Short and Mike Summers.  The Honourable Dr Elsby and Phyl Rendell were 
absent from the third and fourth meetings; The Honourable Jan Cheek and Ian Hansen did not 
attend the Select Committee as they were absent overseas on other urgent Government 
business. 
 
The Select Committee was advised by the Attorney General, the Acting Attorney General and 
their Criminal Justice Advisor. 
  
The Crimes Bill was examined clause by clause, but also at all meetings areas of policy 
concern were debated in detail by Members, in particular considering whether amendments to 
the Bill should be recommended by the Committee. 
 
The Bill is intended to update and consolidate legislation that creates criminal offences in the 
Falkland Islands. It re-states in modern language the provisions of relevant local Ordinances, 
which will be repealed.  The Bill also enacts as local law provisions of English enactments 
that apply to the Falkland Islands by their own force or by virtue of Chapter 10 of the 
Interpretation and General Clauses Ordinance. In addition English provisions which have 
come into force since the automatic cut-off date in 2004 have been included in order to 
ensure that the Falkland Islands criminal law is as current as possible and aligned with recent 
UK and international practice. 
 
A summary of the Bill was given to the Assembly in August, and a more detailed explanatory 
memorandum of the provisions of the Bill has been published and was available to the Select 
Committee, so this report will not repeat those here.  
  
The Committee’s discussions on the Bill were thorough and wide ranging but, in particular, 
concentrated on areas of significant change proposed by the Bill.  Those significant areas of 
change can be summarised as follows: 
 
The introduction of the following offences new to Falkland Islands legislation: 
  

Causing/allowing the death of a child 
Trafficking people for labour exploitation  
Forced marriage  
Corporate manslaughter  
Possession of weapons on school premises  
Possession of extreme pornography 
Fraud 
Identity cards offences 
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Interception of electronic communications  
Bribery  
Noise nuisance 
Criminal trespass 

 
The introduction of the following new protective orders: 

 
Forced Marriage Protection Orders  
Domestic Violence Protection Notices and Orders 

 
The updating of the existing sexual offence protection orders by the introduction of: 
 

Sexual Offence Notification Orders  
Sexual Harm Prevention Orders 
Sexual Risk Orders 

 
The updating and revision of current law in relation to: 
 

Encouragement of offences 
Cruelty/neglect of a child 
Female genital mutilation 
Protection from harassment 
Grooming for sexual exploitation  
Explosive substances 
Hate crimes 

 
The Committee largely supported these areas of change, but resolved to recommend a 
number of amendments to the Bill across several areas.  
 
The details of discussions and proposed amendments are set out as follows by reference to 
the Part headings of the Bill. 
 
Chapter 1 Preliminary 
Part 1 – Preliminary and Interpretation 
 
For the sake of clarity it was agreed that the note contained in the Explanatory Note to the 
Criminal Procedure and Evidence Bill (CPE Bill) should be reproduced in the Explanatory 
Note to this Bill also.  
 
The Committee is aware that ordinarily the explanatory note is only published with a Bill.  
However, given the extraordinary nature/size of the legislation, the Committee determined 
that in respect of both this Bill and the CPE Bill a revised Explanatory Note should be 
published at the same as the Ordinance is published after it has received assent.   
 
Clause 2 
The Committee proposes that definitions be added to the existing Clause in the Bill, in 
relation to the meaning of ‘highway’, ‘public place’, ‘road’ and ‘young person’.  
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In respect of the definition of ‘public place’ the approval of the insertion of the definition in 
Clause 2 would lead to consequential amendments for slightly differing definitions of the 
same expression (which would need to be deleted elsewhere in the Bill). These are included 
in the list of proposed amendments below (which includes a number of drafting errors which 
have been identified). 
 
In addition, it was proposed that the definition of ‘police force’ be revised to ensure that it 
accords with that in the CPE Bill and the Police Ordinance. 
 
Part 3 - Ancillary offences 
The Committee approved the inclusion of the provisions substituting the new offence of 
“Encouragement” for the common law offence of incitement which will be repealed.  The 
Committee agreed that the term ‘encouraging’, as used in the draft Bill, is preferable to the 
English term ‘encouraging and assisting’.  
 
Chapter 2 Crimes against the Individual 
Part 4 – Offences against the Person 
 
Clause 69  
Sets out the current law against setting certain types of traps calculated to kill or cause 
grievous bodily harm. The Committee were satisfied with the provisions save for the 
assertion in Clause 69(3)(b) making it legal to set these types of traps in a dwelling for 
protection during the hours of darkness. The Committee unanimously agreed that this was not 
acceptable practice and that this sub-clause should be repealed.   
 
Clause 72 
In respect of the offences set out in Clause 72, assaulting a police officer and obstructing a 
police officer, the Committee noted both a drafting error and a substantial error in the 
penalties ascribed to each offence.   
 
The Committee approved the proposal for an amendment to Clause 72(2) to delete the 
penalty as drafted for an offence of obstructing a police officer and to insert a penalty of 
‘Imprisonment for 1 month or a fine at level 3 on the standard scale, or both’. 
 
In respect of the offence of assaulting a police officer it was noted that the penalty provided is 
for a term of imprisonment of 2 years. This does not accord with the current penalty in the 
Crimes Ordinance or with the English penalty, both of which are 6 months imprisonment. 
Accordingly the Committee approved a proposal that Clause 72(3) be amended to read 
‘subject to subsection (4)’ and to delete ‘2 years’ and to insert ‘6 months’.  
 
Clause 77 
The Committee approved the introduction of this new offence of causing or allowing the 
death of or harm to a child or vulnerable adult.  This provision introduces a dual basis for 
criminal liability in such cases and remedies one of the main difficulties with the law relating 
to other possible charges such as murder or manslaughter in a domestic context when the 
degree of involvement of each parent is unclear.  
 
Clause 82 
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Although this offence of cruelty or neglect of a person under 16 has been Falkland Islands 
law since 1933, the Select Committee approved the modernised drafting of the offence which 
broadens the basis of neglect to include emotional and psychological harm as well as physical 
abuse.  
 
Clause 85 
This Clause reflects the existing law in the Falkland Islands in relation to the abduction of a 
child from the person who has lawful control of the child. The Committee were satisfied that 
this offence should continue but expressed concern that the maximum penalty for the offence 
is the same as that in Clause 84 dealing with abduction of children by their parent or 
guardian. The Committee unanimously recommended that the penalty in Clause 85 be 
increased from 7 years to 10 years, thus marking the difference in seriousness between the 
two offences.  
 
Clause 87 
The offence of trafficking people for labour exploitation is an offence new in the Falkland 
Islands. The Select Committee approved the introduction of this offence without amendment. 
 
Clauses 88 & 89 
This offence as drafted is an updated version of the offence currently in Falkland Islands law 
by virtue of the application of the Prohibition of Female Circumcision Act 1984.  Although 
the Committee was in full agreement that the updated provisions should be included in the 
Bill without amendment, the Honourable Dr Barry Elsby was keen for the Committee to 
consider including further provisions to make male circumcision illegal unless there was a 
medical need. The Committee considered that such proposals should not be included in this 
Bill but could be considered for possible legislation when full policy had been developed and 
public consultation had been undertaken. The Honourable Dr Elsby has indicated that he will 
be tabling an amendment to the Bill for consideration of the Committee of the Whole. 
 
Clauses 90 to 101 
The Select Committee approved without amendment the inclusion of the new provision 
making forced marriage illegal along with the provisions for forced marriage protection 
orders, again without amendment. 
 
Clauses 102 to 108 
The Committee approved the introduction of Domestic Violence Protection Notices and 
Orders without requiring any amendments. 
 
Clause 109 
It was noted by the Committee that the penalty for the offence of commercial dealings in 
human organs seemed very low.  On checking the current position it was established that in 
England the penalty was increased when the Human Organ Transplant Act 1989 was replaced 
by the Human Tissue Act 2004. The penalty is now imprisonment for 3 years or an unlimited 
fine or both.  It was recommended to the Committee that there was no need to replace Clause 
109 as drafted with the entirety of the Human Tissue Act, which is not relevant in the 
Falkland Islands context, but that it would be appropriate to increase the penalty for the 
offence to that contained in the 2004 Act.  The Committee approved the proposed 
amendment to Clause 109(1) accordingly to delete the words ‘months or a fine at level 5 on 
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the standard scale’ and to insert ‘years’ and in Cl 109(2) to delete the penalty and insert 
‘Imprisonment for 3 years or a fine, or both.’ 

Part 5- Corporate Manslaughter 
Following a detailed debate on the merits of introducing the concept of corporate 
manslaughter to the Falkland Islands for the first time, the Select Committee approved the 
provisions.  I will add here at a later date subsequent to this report being produced we have 
had an amendment which will come as part of the Bill.     
 
One query was raised regarding the legal position of the Falkland Islands Defence Force; the 
Select Committee was agreed in its view that the FIDF should be included in the exemptions 
afforded to the armed forces within the provisions. This has been achieved by making small 
amendments to Clauses 125(1) and (2) and to Clause 127(2)(f) which the Committee have 
approved.  
 
Part 6 Protection from Harassment 
The Committee approved the updated provisions which include a separate offence of 
‘stalking’ as a discrete type of harassment.  
 
Part 7 Offensive Weapons 
Whilst most of the provisions in this Part have been offences in the Falkland Islands for many 
years, new offences relating to the possession and use of weapons on school premises are 
included and were approved without amendment by the Committee.  The Committee debated 
in detail whether the provisions in relation to crossbows were strictly necessary but 
concluded that on balance, it was prudent to not repeal them.  
 
Part 8 Explosive Substances 
Although all of these offences have been part of Falklands’ law for many years, the drafting 
has been updated and rationalised. This was approved by the Select Committee. 
 
Part 9 Criminal Damage 
 
Clause 202 (Damaging public gardens)  
This was considered in detail by the Select Committee as an offence not known in English 
law and new to the Falklands also.  On balance it was agreed that there were difficulties with 
some of the definitions of the provision and that the existing law on criminal damage 
provided adequate recourse for such behaviour.  Accordingly the Committee approved the 
proposal to delete this Clause from the Bill, which will in due course require renumbering.  
 
Part 10 Sexual Offences 
The Committee approved the consolidation in the Bill of all of the sexual offences currently 
provided for in the Sexual Offences Ordinance.  The Committee considered in detail the 
proposal to amend the offence in Clause 218, meeting a child following sexual grooming.  As 
drafted, which reflects the current law, there has to have been communication between the 
suspect and the child on at least 2 occasions prior to the meeting or attempt to meet in order 
for the offence to be made out.  The Committee considered the recent proposals from key 
children’s charities recommending that the number of occasions be deleted, so that any 
communication followed by a meeting would be sufficient for the offence.  The Committee 
also considered the views of the Acting Chief of Police who was in agreement that this 
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amendment would be a useful improvement.  Accordingly the Committee approved a 
proposed amendment to Clause 218(1)(a) to delete the words ‘on at least 2 occasions’.  
 
Clause 254 The Committee noted that a definition of the term ‘classified work’ was necessary 
and approved the proposal to insert the following definition as Clause 254(6): 
 
““classified" in relation to a work means classified by the British Board of Film Censors or 
an equivalent authority in another jurisdiction as suitable for general viewing and unrestricted 
supply, with or without advice as to the desirability of parental guidance with regard to the 
viewing of the work by young children or as to its suitability for such viewing." 
 
Consequently Clause 258 (6) also needs a reference to the definition and the Committee 
approved the proposal to insert the following: 
 
““classified” has the same meaning as in section 254(6);". 
 
Part 11 Sex Offence Orders 
Although some sex offence orders have been in effect in the Falkland Islands as part of the 
Sexual Offences Ordinance since 2005, the automatic notification requirements are not part 
of the post-conviction scheme.  The Bill provides for those, as well as updated protection 
orders both post-conviction and on application.  The Select Committee approved these 
provisions without modification. 
 
Part 12 Theft and Fraud 
The Bill consolidates the existing dishonesty offences other than the deception offences.  
These are replaced with up to date offences of fraud by false representation, fraud by failing 
to disclose information and fraud by abuse of position.  The Committee approved the 
introduction of these offences without amendment. 
 
Part 13 Forgery and Counterfeiting 
The Committee confirmed the continuation of the existing forgery and counterfeiting 
offences and approved the introduction of the new identity document offences without 
amendment. 
 
Part 14 Computer Misuse 
This Part of the Bill consolidates the existing computer misuse law adopted under the English 
Computer Misuse Act 1990 with new provisions designed to combat computer related crime 
or ‘cybercrime’. It criminalises various forms of computer abuse, unauthorised access to 
computer data and other attacks against information systems.  The Committee approved in 
principle the provisions but expressed concern regarding Clause 420 and its relevance (the 
Clause deals with the relationship between national status and offences). After due 
consideration the Committee approved a proposal to delete Clause 420. 
 
Part 15 Commercial Transactions 
The Committee was content that these provisions reflect the existing law of the Falkland 
Islands and that no changes had been made. 
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Chapter 3 Crimes against the General Public 
 
Part 16 Treason 
The Committee expressed some concerns about the relevance of these very ancient provisions 
in a modern society. However it was accepted that given the nature of the provisions and the 
lack of revision of them over the centuries it was prudent to leave them unchanged. 
 
Part 17 Security 
This Part attracted a great deal of debate over two sessions of the Committee.  Concern was 
expressed that there was no mention made of the Falkland Islands Defence Force, but the 
Committee was satisfied with the advice that this was due to the fact that the Falkland Islands 
Defence Force is provided for in a separate Falklands Islands Defence Ordinance which also 
contains all relevant offences. 
 
Clause 450, which deals with the wearing of Crown uniforms, attracted much debate 
regarding its relevance and application.  The Committee agreed to the proposal that this 
provision be deleted from the Bill. 
 
Clause 454, which imposes a criminal penalty for failing to assist a police officer when 
requested to do so, was considered in detail by the Committee and generated much debate.  
Members expressed concern and were unaware of the existence of the provision.  A majority 
of the Committee proposed that this Clause should be deleted and the provision repealed, 
subject to any further debate in the Committee of the Whole. 
 
Some discussion was had as to whether there was any benefit in including members of the 
armed forces in the provision of impersonation of a police officer in Clause 456. After due 
debate it was agreed that there were no merits in doing so, and this provision was left 
unaltered. 
 
In respect of Parts 18 and 19 the Committee was content that no amendments were necessary 
to the provisions which reflect current law.  
 
Part 20 Bribery and Public Office Offences 
The new bribery offences were debated in detail. Initially some Members expressed concern 
regarding the extra-territorial application of the provisions but the majority agreed that the 
provisions should be included. In respect of Clause 505 the Committee was of the view that 
the definition of what constituted a ‘close connection with the Falkland Islands’ should be 
broader than just people with Falkland Island status. Accordingly the Committee approved a 
proposal to amend Clause 505(3)(a) to delete “had Falkland Islands status” and add ‘was 
ordinarily resident in the Falkland Islands’. 
 
Part 21 Public Order 
 
Clauses 512 to 520 
Although it was accepted by the Committee that all of the provisions in these Clauses largely 
reflect the current law of the Falklands, the provisions garnered detailed debate over two 
sessions of the Committee.  A number of Members expressed concern as to whether these 
Clauses were ‘fit for purpose’ particularly in regard to particular types of behaviour by some 
visitors to the Islands which causes offence and distress to residents. The Acting Chief of 
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Police, Inspector Dave Street and the former Chief of Police, Barry Marsden (Director of 
Emergency Services) gave evidence to the Committee on this issue.  The officers were in 
general agreement that the current public order laws repeated in the Bill were available to be 
used for some of the scenarios described by the Members. However in respect of some of the 
examples of behaviour described there would be uncertainty whether a criminal offence had 
been committed. As a result the Committee debated whether there were any further 
provisions which could be drafted to address certain types of specific behaviour by visitors, 
in particular the display of Argentinian flags and emblems but concluded that such specificity 
would be problematic. 
 
The majority of the Committee approved the inclusion of the provisions as drafted.  The 
Honourable Gavin Short indicated that he would be tabling an amendment to include a 
further provision making the importation and display of Argentinian flags and other items 
illegal. The matter would be further debated in the Committee of the Whole. 
 
Clauses 521 to 525 
The Committee unanimously agreed that these Clauses, which deal with “raves”, were not 
relevant to life in the Falkland Islands and should be deleted from the Bill. 
 
Part 22 Hate Crimes 
The Committee unanimously accepted these provisions which update the current Falklands 
law, extending the scope of the offences to include religious hatred and hatred on the grounds 
of sexual orientation. 
 
Part 23 Public Nuisances 
 
Clause 561 
This new provision, dealing with noise nuisance, not known in either Falkland Islands or 
English law, generated much debate both as to the detail of the provisions and the concept 
generally. The majority of the Committee recommended that the provisions be deleted from 
the Bill. However this was opposed by the Honourable Gavin Short and the matter will be 
debated again by the Committee of the Whole. 
 
Clause 563 
This provision, dealing with causing a danger in a public place, is well established in English 
law but had been disapplied in the Falklands. After detailed debate the Committee was 
unanimous that some of the provisions had a useful application but that some did not. 
Accordingly the Committee approved the proposal to delete Clause 563(a), (b), (c) and (f), 
but to leave intact the remaining provisions. 
 
Clause 564 
Similarly this provision, which deals with obstruction and other nuisances in the street, is 
well established in English law but not here.  Again the Committee unanimously agreed that 
some provisions would be useful but not all in the Falklands context. The Committee was 
concerned to know whether there were any other local Ordinances which covered these types 
of nuisances, in particular with regard to depositing litter and on the seashore.  It has been 
confirmed that the Litter Ordinance covers the behaviours proscribed in subsection (d). 
Accordingly The Committee approved the following proposed amendments: 
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To delete Clause 564(1) (d), (e), (f), and (g) and in Clause 564(1)(j) to delete the word 
‘furiously’ where it appears and to insert instead the word ‘dangerously’. 
 
Clause 566 
The Committee was unanimous that this provision, which criminalises begging, was not 
required and approved a proposal to delete the Clause. 
 
Part 24 Criminal Trespass 
This Part was debated in detail by the Members.  The Committee were agreed that whilst the 
provisions were extremely useful there were a number of overlaps between the provisions 
and some were not relevant to the Falkland Islands.   
 
A further revision was done and proposed amendments were put to the Committee: 
 
Clause 568 gives the power to a police officer to remove people and vehicles that are 
trespassing on land with intent to reside on it.  The offence is not the act of trespass, but 
rather the failure to comply with the police officer’s direction to leave.  The drafting of the 
Clause had become confused during its modification from the English version.  Accordingly 
a proposed amendment of the Clause was put to the Committee so that the Clause reads as is 
detailed in the script before you.    

Clause 569 creates an offence of forcible entry on to land in order to possess it (although, 
oddly it also includes house breaking). This provision is not current law in either the 
Falklands or in England where there are other provisions which would adequately cover the 
acts aimed at, in particular offences of violence, threatening behaviour etc. It was therefore 
proposed to the Committee that this Clause be deleted.  

Clause 570 creates the offence of ‘violence to secure entry’ which is the offence often used in 
domestic violence cases where one spouse in the house is trying to prevent a violent spouse 
from kicking in the front door in order to assault him/her.  The Committee recognised that 
this is a useful provision because in such a case no actual battery has taken place for which 
the suspect can be arrested and the apprehension of violence for an assault would fail because 
it’s not ‘immediate’ – it’s conditional upon the door being kicked in, which it might not be, 
but still very frightening nonetheless for the person inside the premises.  The Committee 
approved that this provision continue to be included in the Bill.  

Clause 571 creates a new offence of remaining in public premises without lawful excuse 
having been required to leave by a police officer. It was recommended that this provision 
remain in the Bill. 

Clause 572 creates the offence of a trespasser staying in residential premises more than 48 
hours after being required to leave by either a displaced residential occupier or an intending 
residential occupier.  A displaced residential occupier is one who was living there before 
being excluded from lawful occupation; and an intending residential occupier is one who 
would be moving in but for the trespasser. These are the original squatting provisions from 
England to address a situation where squatters have moved in while a person is away 
(displaced) or the premises have been vacant but are now let (intending) but require the 
legitimate resident to give a notice requiring the squatter to leave. 

However this Clause overlaps with Clause 575 which is a more recent provision and requires 
no notice by the lawful occupier. Oddly, in the UK the Criminal Law Act offence has not 
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been repealed despite the passing of the Clause 575 offence. However it seems unnecessary 
to have both provisions and it was recommended to the Committee that Clauses 572, 573 and 
574 be deleted and that the Falklands adopt the Clause 575 offence which is far more 
straightforward.  

Clause 576 creates the offence of aggravated trespass.  This is trespass with intent to disrupt a 
lawful activity which is taking place on the land by intimidating the people participating or 
obstructing/disrupting the activity.   It is used widely in the UK for hunt saboteurs (although 
now hunting with hounds is illegal, is not used nearly so much) but could be used for any 
situation where a group of persons are trying to disrupt any lawful activity by intimidation.  It 
was recommended to the Committee that this provision remain in the Bill. 

Clause 577 gives the police the ability to direct people to leave in respect of Clause 576 and 
failure to comply is a further offence. 

The Committee indicated that there were no difficulties with the provision of Clause 578. 

In respect of  Clauses 579 to 581, which deal with the issue of unauthorised camping in a 
vehicle,  the Committee were not satisfied that there was any need for such provisions in the 
Falklands and unanimously agreed that these should be deleted. 

 In respect of Clause 582 the Committee were of the view that it was a useful provision to 
require people to seek permission before camping. The Committee was however concerned 
regarding the legal position of persons camping on common land which is nevertheless 
owned by the Crown. On further consideration of this Clause, it was recommended that it be 
simplified so that an offence is committed if a person camps on land without the occupier’s 
permission, whether that is express or implied permission. That would exempt any person 
camping on land known to be common land where there is an implied permission that the 
public have access.  The revision would read as detailed in the script before you.   

Clause 583 creates the offence of trespassing on a site designated by the Governor which is a 
useful provision if there is a need to protect an area e.g. environmentally sensitive; security 
sensitivities etc. It was recommended that this Clause remain unaltered. 

The Committee considered the proposed amendments and approved them all for inclusion in 
the Bill.  

Part 25 Harmful and Obscene Publications 

Clauses 585 to 587 prohibit the importation of ‘harmful publications’. The Committee was 
unanimously agreed that these provisions are obsolete and should be repealed. There are 
some consequential amendments in Clause 584 listed below.   

Finally, examination of the Bill through the Select Committee process identified a number of 
minor drafting errors, and consequential amendments as a result of the Select Committee’s 
approval of the above revisions.  It is proposed that these be corrected by amendment during 
the Committee of the Whole, as listed in full in the script before you.  This full report 
extending to some 18 pages will be part of the record of the Select Committee. 
 
Mr Speaker I beg to move that the report of the Select Committee be received by the House. 
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Mr Speaker 
 
Honourable Members, the motion is that the report of the Select Committee be received by 
the House.  Are there any objections to that Motion?  There are no objections, the report of 
the Select Committee is duly received. 
 
The Assembly is now in Committee and I invite the Attorney General to propose the 
amendments that we need. 
 
The Attorney General 

Mr Speaker as I did with the Criminal Procedure & Evidence Bill I beg to move that, in 
accordance with standing order 72, standing orders 55(4), 55(7), and 55(11) are suspended.  
As I mentioned these provisions respectively:  

- require the Clauses or parts of the Bill to be considered in successive numerical order; 

- prevent the movement of an amendment consistent with any Clause already agreed on or 
any decision already come to by the Committee; and 

- require new Clauses to be offered before the Schedules are considered.  

The report of the Select Committee has been circulated to all Honourable Members and has 
been received. The report includes a list of all proposed amendments, including typographical 
and consequential amendments that have a minor impact on the intent of the substantive 
provisions of the Bill.  Because of the minor and consequential nature of those amendments, 
instead of taking them in strict succession, I beg to move that only the substantive 
amendments referred to in the report are considered in succession, and that the remainder of 
the amendments in the list are considered and moved to stand part of the Bill as one motion at 
the conclusion of the deliberations of the Committee of the Whole, which motion will 
propose that all consequential re-numbering in the Bill is approved. 

Mr Speaker  

Honourable Members, the motion is that standing orders 55(4), 55(7), and 55(11) are 
suspended for the purposes of this committee.  Is there any objection to that?  There is no 
objection, standing orders 55(4), 55(7) and 55(11) are suspended for the purposes proposed. 

Deputy Clerk of the Assembly 

Chapter 1 - Preliminary 

Part 1 – Introductory  

Clause 1  

The Attorney General 

Mr Speaker, I beg to move that Clause 1 stands part of the Bill. 
Record of the Meeting of the Legislative Assembly 

Held in Stanley on Thursday 30 October 2014 
73 

 



Mr Speaker  

Honourable Members, the motion is that Clause 1 stands part of the Bill.  Is there any 
objection to this?  No objection, Clause 1 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clause 2  

The Attorney General 

Mr Speaker, Honourable Members, I beg to move that Clause 2 be amended as follows: 

(i) in sub-clause (1) 

in the definition of “Criminal Justice Council” omit  ‘773’ and substitute ‘775’ 

in the definition of “criminal procedure rules” omit ‘599’ and substitute ‘785’ 

in the definition of “police force” omit the words ‘continued by’ and substitute the words 
‘established under’ 

(ii) in sub-clause (1) insert the following definitions: 

“highway” has the meaning given to that term in section 2 of the Road Traffic Ordinance; 

“public place” means — 

(a) any highway (as defined in the Road Traffic Ordinance); and 

(b) any place to which at the material time the public or any section of the public has 
access, on payment or otherwise, as of right or by virtue of express or implied permission;  

“road” has the meaning given to that term in section 2 of the Road Traffic Ordinance; 

 “young person” means a person who has attained the age of 14 years and is under the age of 
18 years; 

(iii) that sub-clause (6) be deleted 

 And as amended this Clause stands part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that the amended Clause 2 stands part of the Bill.  Is 
there any objection to that?  There is no objection, amended Clause 2 stands part of the Bill. 

Deputy Clerk of the Assembly 

Part 2 - General Principles  

Clauses 3 – 18 
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The Attorney General  

Mr Speaker, I beg to move that Clauses 3 to 18 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 3 to 18 stand part of the Bill.  Is there any 
objection?  There is no objection, Clauses 3 to 18 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 3 – Ancillary Offences  

Clauses 19 - 45 

The Attorney General  

Mr Speaker, I beg to move that Clauses 19 - 45 stand part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that Clauses 19 - 45 stand part of the Bill.  Is there any 
objection to that motion?  There is no objection,  Clauses 19 – 45 stand part of the Bill. 

Deputy Clerk of the Assembly  

Chapter 2 – Crimes against the individual. 

Part 4 – Offences against the Person. 

Clauses 46 to 71. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 46 to 71 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 46 to 68 stand part of the Bill.  Is there any 
objection to that?  Actually can I amend and go back on that.  I think we have a 
misnumbering there.  Can we go back to 46 to 68, would you like to amend your motion Mr 
Attorney General? 

The Attorney General 

Mr Speaker, I would indeed, if I could move that Clauses 46 to 68 stand as part of the Bill. 

Mr Speaker  

Thank you.  The motion is that Clauses 46 to 68 stand part of the Bill.  Is there any objection 
to that?  There is no objection, Clauses 46 to 68 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clause 69 
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The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 69 be amended by omitting 
Clause (3)(b); and that the amended Clause stands part of the Bill. 

Mr Speaker 

The motion is that amended Clause 69 stands part of the Bill.  Is there any objection to that?  
There is no objection, Clause 69 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 70 and 71 

The Attorney General  

Mr Speaker, I beg to move that Clauses 70 and 71 stand part of the Bill. 

Mr Speaker 

Honourable Members the motion is that Clauses 70 and 71 stand part of the Bill.  Is there any 
objection to that?  There is no objection, Clauses 70 and 71 stand part of the Bill. 

Deputy Clerk of the Assembly  

Clause 72. 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 72 is amended as follows:  

(i) in sub-clause (1) - amend the penalty to read ‘as provided in subsections (3) to (5)’; 

(ii) in sub-clause (2), penalty – omit ‘as provided in subsection (4)’ and substitute 
‘Imprisonment for 1 month or a fine at level 3 on the standard scale, or both’ 

(iii) in sub-clause (3) - amend to read ‘subject to subsection (4) and’; and 

(iv) further in sub-clause (3) omit ‘2 years’ and substitute ‘6 months’; 

and that thus amended this Clause stands part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that amended Clause 72 stands part of the Bill.  Is there 
any objection to that?  There is no objection, Clause 72 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 73 to 84. 

The Attorney General  

Mr Speaker, I beg to move that Clauses 73 to 84 stand part of the Bill. 
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Mr Speaker 

Honourable Members, the motion is that Clauses 73 to 84 stand part of the Bill. 

The Honourable Mike Summers OBE 

Mr Speaker, Honourable Members, I have two observations in this section.  Section 75 which 
deals with obstructing or assaulting a clergyman, whilst one can understand entirely the 
sentiment behind this piece of legislation, it is entirely anachronistic and is dealt with by 
other parts of the Bill, in particular I think section 55(6), so one wonders why we would 
continue with this.  It was discussed in the Select Committee but only with a few Members 
present, and if there is any support for its deletion I would like to propose that. 

And additionally in Section 81 although not noted in the report from the Select Committee 
there was considerable discussion about the provisions in section 81 which is being drunk 
whilst in charge of a child.  Again whilst it’s entirely understood why these provisions exist 
in the law, they are very ill defined and I don’t think that they are entirely appropriate to 
Falklands circumstances.  I am not aware that these provisions in the law have ever been used 
here, and I have a real concern that this Clause as drafted will lead us to more difficulties than 
it will solve and I would like to propose its deletion. 

Mr Speaker 

If we can take, I think, Clauses 73 and 74. They are the non-contentious ones. Would that be 
OK if we take 73 and 74 initially? 

The motion will be that that Clauses 73 and 74 stand part of the Bill.  Is there any objection to 
that?  There is no objection, Clauses 73 to 74 stand part of the Bill. 

And Clause 75 now. We have a proposal to omit Clause 75. 

The Attorney General 

Mr Speaker I refer Honourable Members to the purpose of the Clause which only applies in 
the event that the Minister of Religion is celebrating a divine service or officiating in a church 
or chapel, and Members will need to consider the implications in relation to your 
constitutional protection of freedom of conscience and therefore the celebration of religion 
and whether or not that has an implication for you in relation to this matter. 

The Honourable Gavin Short 

Mr Speaker, I only want to hop in with a question at this stage what is the difference then 
between assaulting the vicar in his church and assaulting him as he walks across the road 
perhaps thinking great and divine thoughts.  Surely he has the same protection no matter 
what. The same as you or I have when it comes to expressing our views or thoughts on 
religion.  I just wondered why they are singled out in such a way in this law. 

The Attorney General 

Thank you Mr Speaker, again Members must look at this perhaps, or may be inclined to look 
at this perhaps, from the point of view of others celebrating the service lead by the officiant 
rather than necessarily the protection of the officiant themselves.  The MLA quite correctly 
makes the point that otherwise in the course of celebrating a divine service or as detailed in 
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75, a person regardless of their career would nonetheless only have the protections applicable 
to all of us under the legislation.   

The Honourable Roger Edwards 

Just to make it clear, Mr Speaker, during the Select Committee as my Honourable Colleague 
Mike Summers has said, we were only a few, there were in fact four of us at that particular 
meeting of the Select Committee, and it was 2:2, the vote as to whether or not the assaulting 
of a clergyman should be left in or not, and it was decided to leave it in for further debate 
here. 

Mr Speaker 

Does any other Member wish to speak? 

The Honourable Dr Barry Elsby 

Just for clarification then, the Attorney General, whether it’s a clergyman or otherwise, if a 
person uses threats or force against them they are liable for arrest anyway, aren’t they?  And 
so, if a clergyman is being obstructed from performing his or her duties in their place of 
religion, a call to the police would say I feel threatened, I feel this person is likely to use 
violence against me and the police will act accordingly.  Is that correct or not? 

The Attorney General 

Thank you Mr Speaker, the Honourable Member is correct in that the individual will have the 
same protection of the law as anyone else.  If you look at the Clause however, we are worried 
about the celebration of a religious service or conducting a burial and therefore the Clause is 
going beyond the protection of the individual in this case, and I would invite Members to 
consider the implications for those attending that service or burial service in the event 
somebody is threatening violence or seeking to disrupt it by using violence, that would be the 
way I would be inviting Members to consider this provision.   

The Honourable Michael Poole 

Thank you Mr Speaker, Honourable Members, I was a Member of this Select Committee 
when we considered this and I am in favour of retaining it in the Bill, mainly on the basis as 
the Attorney General has stated, that I think it’s right it’s an additional offence to assault a 
clergyman during a religious celebration or a burial, and I think we should make that clear 
that it’s an unacceptable practice and you have a higher level of offence for that kind of 
assault. 

Thank you Mr Speaker. 

The Honourable Roger Edwards 

I agree with my Colleague who has just spoken, I too supported this at the time because it’s 
not the case of assault on the vicar as is read there, it is in or from celebrating divine service, 
and otherwise they are attempting to prevent that service going ahead, and that’s why they are 
assaulting the vicar, and so I too believe it should be left in because it’s a separate offence to 
one of assault, where you just go and bop the vicar on the nose because you don’t like him. 
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The Honourable Jan Cheek 

Likewise, I support the views of the Honourable Michael Poole because this would prevent 
someone from disrupting people pursuing the religious activity that they are allowed under 
our constitution.   

The Honourable Phyl Rendell MBE 

Mr Speaker, I just feel that we have sufficient legislation already to deal with a breach of the 
peace in such a place, and I think it could be similarly applied to this meeting here in the 
Assembly.  We could have a breach of the peace, somebody could burst in here and I think 
it’s comparable to a church service, so I don’t we need to have specific legislation to deal 
with this case, so I support the removal of the Clause. 

Mr Speaker 

Is there any other comment? 

The Honourable Mike Summers OBE  

Mr Speaker, if I might just say I made reference to section 556 which deals with racially or 
religiously aggravated assaults, and that would cover most of the circumstances that have 
been described by people, but I am not hugely exercised by this, I simply raise it because I 
think it is anachronistic. If Members don’t wish to support its removal I am perfectly content 
with that, I just think it’s rather passé. 

The Honourable Ian Hansen 

Thank you Mr Speaker, Honourable Members, obviously, as the Honourable Roger Edwards 
mentioned, I wasn’t at any of this debate when this took place, but having looked at the 
Clause now and also 556, it does seem to me that 556 does actually cover this so I wouldn’t 
die in a ditch over it either way, but I would have no problem with this Clause being deleted. 

The Honourable Gavin Short 

Thank you Mr Speaker, having asked my question, now it’s time for me to come down off 
the fence.  I would actually join with my colleagues who would wish to see this go, as I say, I 
just don’t quite see how a vicar should have any more or less protection than us, if you like, 
non -believers. 

Mr Speaker 

Any other comments, anything else from the Attorney General? 

We will go to a vote on that.  

The proposal is that Clause 75 be omitted from the Bill.  Can I have all those in favour of that 
motion please indicate?  Thank you, all those against that motion please indicate?  Four for 
and four against.  Since that’s an equal vote that proposition fails, so the Clause stays in. 

I will come back to that to include it into the Bill, but the other proposition you had was about 
Clause 81 for a deletion.   
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The Honourable Mike Summers OBE 

Mr Speaker, Honourable Members, as I said earlier on I think the concept of somebody being 
incredibly drunk and incapable in charge of a child is not acceptable.  The difficulty with this 
Clause that it only refers to a public or licenced premises, it doesn’t include the home or 
elsewhere, and I just think it’s a completely inadequate piece of legislation.  There are 
circumstances in the Falklands, and particularly the Camp sports, where adults and children 
mix together and enjoy themselves, it is not unusual to take a beer or two, and I think it 
would be unfortunate in the extreme if adults were then brought to account because they had 
had more than probably one and a half or two beers over the course of a day at a sports event 
and having had a child in their care.  Whilst looking after children is a really important part of 
our thinking and our legislation, we have just passed new protection for children in a previous 
Assembly, I think this Clause is inadequate and therefore I am a little open as to whether it 
should be deleted or whether in fact we should charge the Attorney General’s Chambers, in 
due course, with making into a more appropriate Clause for our circumstances. 

Mr Speaker 

Does any other Member wish to comment? 

The Honourable Roger Edwards 

Mr Speaker, referring to my hand written notes again from the Select Committee, it was 
explained to us that there are no criminal offences in the Children Ordinance and hence this 
crime is included here.  There were some policy issues over the public places against private 
and the consensus of the day, and I say again, there were only four Members present at that 
particular Select Committee, the consensus was that it be kept in. 

The Honourable Jan Cheek 

While I think no one objects to the idea of people enjoying themselves and having a drink or 
two, the care of children is immensely important and while you could argue that child neglect 
and other such issues are covered elsewhere in the Children Law, I don’t think this is an 
unreasonable proposition I would like to see it stay in. 

The Honourable Dr Barry Elsby 

I share most people’s concerns here, but I also wonder again, what is the offence if a child is 
being looked after in the house and the person looking after them is drunk, is that similarly an 
offence, is that dealt with somewhere and what is the definition of drunk as used in this 
Clause. 

The Attorney General 

Thank you Mr Speaker, the purpose of the provision, as Members have highlighted, 
specifically relates to a person looking after a child in a public place or on a highway.  The 
public policy rational for this is that they are likely to be at greater risk in those circumstances 
as compared with being at home, and you will also note that on the continuum of offences 
this is a relatively modest offence which effectively allows a police officer to say “it’s about 
time you went home or to find someone else to look after your child”, so it effectively 
empowers an intervention in a place where a child is potentially more likely to be at risk, Mr 
Speaker. 
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The Honourable Michael Poole 

Thank you Mr Speaker, Honourable Members, it’s a difficult one this. On balance, I think I 
would favour retaining it because, as the Attorney General has described, it’s really about 
quite extreme cases where somebody is heavily inebriated, and to give the police some 
powers there, but as with so much law it’s about common sense application of it, and from 
the way it was described to us in Select Committee I can’t see it ever being a concern in 
terms of Camp Sports, Liberation Day Celebrations and other events we hold in the Islands 
throughout the year. 

Thank you Mr Speaker. 

The Honourable Ian Hansen 

Thank you Mr Speaker, I don’t believe that this probably should be removed altogether, but I 
am of the opinion, as I say again I wasn’t at the debate at the Select Committee, but I do feel 
having looked at this it is slightly woolly, it doesn’t seem to perhaps, as the Honourable Mike 
Summers says, doesn’t perhaps define exactly what we are trying to do here perhaps in the 
way that I would think of it. So while I would not support it being taken out altogether I 
would support it being perhaps amended to the extent that it’s more understandable. 

The Honourable Phyl Rendell MBE 

Mr Speaker, I don’t think the Attorney General has answered the Honourable Dr Barry 
Elsby’s question as to, and that was the question I was going to ask, is that this definition of 
drink and I think that’s where this Clause fails.  It’s far too vague and I think that is the issue 
and we need a better definition, I think, if that’s possible.   

The Attorney General 

Mr Speaker the point is made correctly, there is no definition of drunk here which effectively 
means it will be in the judgement of a police officer being able to demonstrate that to a court 
in due course.  What is envisaged is not drunk from the point of view of inability to operate a 
motor vehicle, in that ordinance it’s considered to be a much more serious level of 
intoxication in practice, such that it would affect your ability to look after the child and again 
that would be a matter for the police officer, and if charges were brought, to satisfy the court 
of that matter.  

The Honourable Mike Summers OBE 

Mr Speaker, in view of the discussion so far I would be content to withdraw my proposal to 
delete this in favour of asking the Attorney General’s Chambers to review this issue, in due 
course, to provide some better public policy guidance on the whole issue because I fear it’s 
not really adequate.   

The Attorney General 

I am, Mr Speaker, very happy to take that instruction. 

Mr Speaker 

So that proposition has now been withdrawn.  We return to looking at the Clauses so that we 
are now to Clause 75 through to 84. 
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The motion that the Clauses 75 to 84 stand part of the Bill.  Is there any objection to that?  
There is no objection, so Clauses 75 to 84 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clause 85 

The Attorney General  

Mr Speaker, I beg to move that Clause 85 be amended in the Penalty to omit ‘7’ and insert 
‘10’; and that the amended Clause stands part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that amended Clause 85 stands part of the Bill.  Is there 
any objection to that?  There is no objection, the amended Clause 85 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 86 and 87 

The Attorney General  

Mr Speaker, I beg to move that Clauses 86 and 87 stand part of the Bill. 

Mr Speaker 

Honourable Members the motion is that Clauses 86 and 87 stand part of the Bill.  Is there any 
objection to that?  There is no objection, Clauses 86 and 87 stand part of the Bill. 

In view that the next few Motions are going to develop into debate can I suggest that the 
House now recesses for lunch, and is an hour sufficient?  An hour, OK, fine we will 
reconvene then at say quarter past one. 

Deputy Clerk of the Assembly 

Clause 88 and 89.  

MLA Dr Barry Elsby  

Mr Speaker, I wonder if can defer to my Honourable Colleague on my right hand side here 
first. 

The Honourable Phyl Rendell MBE 

Mr Speaker, I would just like to ask the Attorney General a question.  We discussed this 
matter, the matter of female genital mutilation, in Select Committee and I was advised that it 
already applied to the Falkland Islands and I am sure you will correct me if I am wrong, but I 
think after 1985 when it became law in the United Kingdom and it automatically applied to 
the Falkland Islands, I don’t think it’s ever had an airing in public.  I would suggest it’s not 
something that is pertinent to our society and to the society that we live in today in the 
Falkland Islands, but I have been persuaded by my colleagues that things will probably 
change in the Falkland Islands and therefore the Clause should stand, but I would just be 
grateful if the Attorney General could explain, particularly for the listening public, why we 
do have a Clause in our legislation referring to female genital mutilation. 
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The Attorney General 

Thank you Mr Speaker, the Honourable Member is absolutely correct that it was the intention 
of the legislature to extend this matter to our laws since it was criminalised in the United 
Kingdom, because the amendment was actually made whilst the rule was that updates to the 
law in the United Kingdom before 2004 cut off would automatically be applied here, and 
therefore it has been the Crown’s position the law has been extended here since that date.  As 
I have advised certain Members privately, there was a question about that raised in the 
judgement of the Senior Magistrates Court, which did call into question not this provision, 
but the effect of certain automatic updating provisions in relation to this area of the law, and 
therefore, I think there is great advantage in it both being here and being confirmed by the 
House.   

In terms of the reasons why this House, Mr Speaker, may wish to continue with the provision 
is primarily because, as a matter of international law, it is recognised as something 
internationally we would wish to outlaw and there is, as I pointed out to Members, the United 
National General Assembly Resolution from 2012 which seeks internationally to outlaw this 
practice, and I know that Members always seek to demonstrate that Falkland Islands Law is 
amongst the best in the world, and therefore meets this international standard. 

Mr Speaker 

Any other comments, questions on that particular aspect? 

The Honourable Dr Barry Elsby 

Mr Speaker, Honourable Members, as you heard earlier in the debate I intended to raise a 
Motion in the House here during this Bill to try and have the issue of male circumcision 
raised, circumcision that is carried out for religious reasons, and I have proposed a few 
Motions and how far we progress along that route depends on how each one is viewed by 
Members. 

I would like to start off with the amendment 1 which proposes that Clauses 88 and 89 of the 
Bill be removed from the Bill and the remaining Clauses be renumbered according.   

If you bear with me a few minutes, Mr Speaker, I will just outline the reasons I think the 
discussion on male circumcision is vitally important. 

Ritual circumcision in baby boys for non-medical reasons is something that this Bill singly 
fails to address in its present form.  People in the Islands and indeed much of the world will 
be aware of a campaign recently by famous people such as Angelina Jolie and William 
Hague, the previous British Foreign Minister, to try and bring about a worldwide ban on 
female genital mutilation, or FGM as it is more commonly known. 

As my Honourable Colleague Phyl Rendell has said, there is some question about whether we 
need such a law in the Islands, and that question is quite pertinent, but we are updating our 
laws and whilst we don’t need them here at the moment, who can tell what our society will 
change into in the years to come, and we wouldn’t wish to be a country where people can 
come for medical tourism if they wanted this carried out somewhere else.   
 
Before talking on circumcising baby boys, I wish to state as clearly as possible that I fully 
support the outlawing of the horrible, barbaric practice of female genital mutilation. 
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However, as the Children’s Champion, I have a duty to speak up on behalf of Children and 
try to ensure that their needs are listened to. 
 
Female genital mutilation is very common in various countries in Africa and to a lesser extent 
in the Middle East. 
In some countries such as the Sudan and Somalia, up to 98% of women have undergone this 
mutilation.  
 
As the World Health Organisation states, in many countries it’s a cultural and a religious 
element and they believe in its necessity, and surprisingly most of the mutilation is carried 
out by untrained traditional women circumcisers – women harming girls. 
 
It was shocking to hear an interview on BBC World Service last week with a lady from 
Sudan who had been conducting these mutilations for many years. 
The disturbing part for me was that she seemed genuinely unable to understand what all the 
fuss was about – it was something that she believed her tradition and religion demanded.  It 
had been practiced in her country for thousands of years to ensure that, and I quote, “girls 
were clean and attractive” 
 
I would suggest to this House, Mr Speaker, that her inability to realise that girls have the 
Right to be protected from such practices, even if they are based on religion or tradition, is 
mirrored by the reluctance of many countries to effectively deal with the practice of ritual 
circumcision on baby boys by non-medically trained people. 
 
The United Nations and World Health Organisation have campaigned against FGM for 
decades.  As we have just heard, the UK passed female genital mutilation legislation in 1985, 
and that is the basis of our present law. 
 
Within that legislation, it clearly states that no account should be taken of the fact that FGM 
has become the norm or a “tradition” in a country – it is barbaric and it should be stopped.  
 
However, when people call for a ban on baby boys being circumcised when only a few days 
old for the same traditional or religious reasons, they are told that such a ban cannot be 
considered as it would offend the Jewish and Muslin Faiths and be unconstitutional – double 
standards many believe, Mr Speaker. 
 
The United Nations Convention on the Rights of the Child provides that, in all actions 
concerning children, comprising every person under the age of 18 years, whether undertaken 
by public or private institutions, courts of law, administrative authorities or legislative bodies 
such as this meeting we are in today, that the best interests of the child shall be a primary 
consideration and requires States “to take all appropriate measures to protect the child from 
all forms of physical or mental violence, inhuman treatment, injury or abuse, while in the care 
of parent(s), legal guardian(s) or any other person who has the care of the child”.  It also 
provides that “States Parties shall take all effective and appropriate measures with a view to 
abolishing traditional practices that are prejudicial to the health of children”. 
 
Some Governments try to justify allowing the ritual of male circumcision to continue by 
saying that it leads to health benefits.  
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They rightly state that there appears to be a reduction in the chance of catching HIV, Herpes 
and HPV virus infection during heterosexual sex.  I agree with that, but I do not think those 
benefits really apply to an 8 day old baby! 
 
As boys reach puberty I would fully support the idea that they and their parents be counselled 
and offered this operation. 
This is called informed consent, something that an 8 day old Jewish boy is unable to give. 
There are no proven health benefits for routine circumcision in an 8 day old baby boy, but 
there are risks of harm and deaths from the procedure. 
 
In 2012 a Muslim child having a circumcision in Germany for religious reasons was seriously 
harmed. 
 
The case went to the Cologne Regional Court where the judge found that the practice was a 
breach of the child’s Human Rights. 
 
This lead to an almost immediate ban on circumcisions in Germany and a mass campaign 
from the Jewish lobby. 
 
When one considers what happened to Jews in Germany in the Second World War, one can 
understand the pressure the Government were under. 
 
But the Government did not challenge the Courts decision, presumably because they knew 
the judge was correct. 
 
What they did, instead, was to pass a new law that made circumcision for religious reasons 
legal.  But they also said that the cutting could be carried out at home by a non-medically 
qualified religious person. 
 
Later in 2012 the Council of Europe passed a resolution condemning male circumcision as, 
and I quote “a violation of the physical integrity of children” and called for a total ban. 
 
Mr Speaker, earlier I said I was speaking out as the Children’s Champion, but I am not the 
only person to do so. 
 
Last year the Children’s Commissioners from Sweden, Norway, Denmark, Finland, Holland, 
Iceland and Australia amongst others called for a ban on non-medical circumcisions in boys. 
 
The professional medical bodies in almost all of those countries have also called for a ban. 
 
I would like to conclude by trying to dismiss the much heard claim that cutting off the 
foreskin in a tiny baby is a minor procedure with few, if any, side effects. 
 
In 2012 there were concerns of children suffering serious side effects from ritual 
circumcision in Birmingham. 
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Under a Freedom of Information request, the Birmingham Children’s Hospital revealed that 
in 2010, 6 boys under the age of 1 year were admitted to their Paediatric Intensive Care Baby 
Unit due to side effects following ritual circumcision.  
 
In 2011 that number was 11 babies – almost 1 per month, and that was just Birmingham. 
 
This is not a bit of bleeding or a bit of soreness that you hear as the only side effects of 
circumcision, these are life threatening side effects needing intensive care. 
 
Mr Speaker, I hope I have raised enough concerns to persuade my Honourable Colleagues 
that the matter of ritual circumcision in baby boys needs discussion alongside ritual 
circumcision in girls and that this is best achieved by bringing it back to this House as a 
separate Bill. 
 
This would allow the rest of today’s Bill to proceed. 
 
Mr Speaker 
 
Does any Member wish to speak on this? 
 
The Honourable Roger Edwards 

Mr Speaker, I appreciate all that the Honourable Dr Barry Elsby has said, however, we have 
in front of us today a World Health Organisation fact sheet about female genital mutilation 
and so on, and during the Select Committee it was known, and it was pointed out, and it was 
discussed that circumcision was not part of this Bill. 

However, rather than take out female genital mutilation I would counter propose that that is 
left in in its entirety, as is, and should Members wish to consider male circumcision or the 
practice of ear piercing and all the other things that people do to children, I would suggest 
that that is properly discussed, so that we can look at all the facts and figures and everything 
else, rather than making legislation “on the hoof”, and it is brought back as a separate bit of 
legislation at a separate time.  So rather than taking that here and now, I would suggest that 
we leave 88 and 89 as is and bring back the matter of male circumcision and other 
mutilations such as ear piercing and the like at a later date and a separate time. 

Mr Speaker 

That’s an amendment to an amendment? That’s the first one we will take. 

The Honourable Roger Edwards 

As a proposal I would say. 

Mr Speaker 

Yes, any other Member wishes to speak on the matter? 

The Honourable Jan Cheek 

Mr Speaker, Honourable Members, I would like to agree with the Honourable Roger 
Edwards’ suggestion, which I believe follows the recommendation of the Select Committee, 
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that more work is needed including and importantly I think, public consultation.  I think the 
current female genital mutilation items in the Bill should be left in, there is no reason to delay 
those, I don’t think anyone disagrees that they are desperately important and that they should 
be there, and as alluded to by the Honourable Roger Edwards, if we have a consultation I 
would like it to include consideration of other physical mutilation including the piercing of 
infants’ ears, which some say is a cultural thing. Well, it always makes me want to reach for 
the Child Protection Laws when I see its been done.   

Finally, I have a couple of questions for the Attorney General on this. Are sections 88 and 89, 
I imagine the, let me see, 2(a) of section 88 “necessary for physical or mental health”, would 
that cover and allow what I believe is called gender reassignment, where people feel or feel 
they have been born the wrong gender or feel that they are at some point in between genders, 
and it’s affecting their mental wellbeing to the extent that they want to seek to change gender. 

The Attorney General 

Mr Speaker,, I believe that is, indeed, one of the things that will be covered by 88(2)(a). 

The Honourable Jan Cheek 

My other question for the Attorney General, and it does link in with the Honourable Dr Barry 
Elsby’s comments on the fact that here we are protecting girls but not boys, what is the 
constitutional position there where we are protecting female children and not male children, I 
think that gives discussion of this issue some urgency. 

The Attorney General 

I thank you Mr Speaker, the distinction that you would seek to make in determining whether 
there was any constitutional unfairness of treatment as you will, in my view, is highlighted by 
the fact that there is a General Assembly resolution against the practice of female genital 
mutilation, where there is no such international law position adopted in a relation to male 
circumcision, at this stage.  And therefore, I think, there is a very clear distinction therefore 
between the international recognition of the difference between the two things, and I think 
that is a sufficient basis upon which we could seek to have a different approach. 

The Honourable Ian Hansen 

Thank you Mr Speaker, Honourable Members, as far as Clauses 88 and 89 go,  as far as I can 
make out there is no objection from the Select Committee, there was no objection from the 
Select Committee to have those Clauses remain in the Bill, and therefore I would support the 
Honourable Roger Edwards’ suggestion that they do remain in.  However I am very 
supportive of the Honourable Dr Barry Elsby’s suggestion on male circumcision, but I think 
that again the Honourable Roger Edwards made a sensible suggestion that we look at it in 
more detail with more time, but again I am supportive of it.  I would support the Honourable 
Roger Edwards’ amended amendment or whatever you called it. 

Mr Speaker 

A counter proposal? 

The Honourable Ian Hansen 

A counter proposal.  
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Thank you Mr Speaker.     

The Honourable Gavin Short 

Thank you Mr Speaker. I actually align myself with my Honourable Colleague Dr Barry 
Elsby on this one. I would like to see it sorted, and sorted as quick as we can.  I am somewhat 
confused though by us referring back to the General Assembly of the United Nations all of 
the time, because we have things in our laws that I think the UN has been very silent on, as 
do other countries, so I would say it’s up to each country to drive forward their own laws to 
suit the society in which they wish to live. 

The Honourable Mike Summers OBE 

Mr Speaker, Honourable Members, this is a difficult issue because it calls into question at 
least two provisions of the Constitution: the right to religious freedom and the right to non-
discrimination on sex grounds. It also deals with an issue that is currently in our law and I 
really don’t know whether there was a debate about it in these terms when it arrived.  I think I 
am rather tempted to support the Honourable Dr Barry Elsby’s position, because it would be 
illogical, I think, to go one way and not both ways. On the other hand, this is already a piece 
of our law so the likelihood is that once we had had the rest of that discussion this would 
come back in a piece of our law, certainly to my way of thinking. 

I therefore think I accept the position that the Honourable Roger Edwards has put, accepting 
that it is slightly  illogical to maintain 88 and 89 without having the whole debate.  I think we 
would look rather strange as a legislature to take something out, in the firm knowledge that 
we are going to put it back in again after we had had a fuller debate on a wider issue.  I think 
my conclusion would be that we should leave 88 and 89 in that we should have this fuller 
debate on other forms of mutilation of children, whether on religious or social or cultural 
grounds, and deal with that as a separate issue.  It might affect what’s here, it might not, but I 
think I am tended towards that way of proceeding. 

Mr Speaker 

Any other Member wish to speak? No.  The Honourable Roger Edwards, your counter 
proposal will in fact be covered if we go back to what would be a substantive Motion of 
bringing 88 and 89 into this part of the Bill so can I come back to that later. 

We will deal with the Honourable Dr Barry Elsby’s amendment or suggested amendment 
which I think you moved, that Clauses 88 and 89 of the Bill be removed, is that correct? 

The Honourable Dr Barry Elsby 

And brought back later in conjunction with a bill on male circumcision. 

Mr Speaker 

We are dealing with this particular Bill. I am not certain whether that sort of caveat on it 
would be a reasonable Motion to be passed as far as this committee is concerned.  I would 
perhaps ask the Attorney General to give you that assurance as a separate matter that it could 
be revisited at a later date.  
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The Attorney General 

I am sorry Mr Speaker I don’t know whether we need a Motion on the matter before I 
indicate any issue. 

Mr Speaker 

Ok, fine.   

I think the correct terminology for your Motion would be that you just remove those 88 and 
89 at this stage. 

The Motion before the House is that Clauses 88 and 89 be removed from the Bill.  All those 
in favour please show – 2, and those against – 6. Obviously, that Motion then falls, so 
Clauses 88 and 89 can be included as part of the Bill.   

If the Attorney General would like to actually make that as a formal proposal that 88 and 89 
stand part of the Bill. 

The Attorney General 

Forgive me, yes Mr Speaker, if I may move that Clauses 88 and 89 form part of the Bill. 

Mr Speaker 

So that in fact comes back to the House, Clauses 88 and 89 form part of the Bill.  Any 
objections?  Clauses 88 and 89 stand part of the Bill. 

Mr Speaker 

The Honourable Dr Barry Elsby do you wish to pursue this? 

The Honourable Dr Barry Elsby 

I am not sure if you need to hear an amendment from the Honourable Roger Edwards now, I 
am confused on this. 

Mr Speaker 

No, because it’s included as part of the substantive, 88 and 89 are now part of the Bill. 

The Honourable Dr Barry Elsby 

I do wish to move onto a second amendment, which Members will be pleased to know 
doesn’t involve much talking. 

I move that the following additional Clause be included in the Bill in order to regulate the 
way male circumcisions are carried out in the Falkland Islands, and that subsequent Clauses 
be renumber accordingly: 

“90. Male circumcision 
(1) it is lawful for a person to perform a circumcision on a male child for non-medical ground 
where –  
 

(a) a general anaesthesia is administered to the child by a qualified anaesthetist and 
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(b) the person who performs the circumcision is an approved person. 
 

(2) a person who contravenes section (1) commits an offence  
Penalty: Imprisonment for 14 years. 
 
(3) a person who encourages, or aids and abets, a person to perform a circumcision in 
contravention of subsection (1) commits an offence. 
Penalty: Imprisonment for 14 years. 

 
(4)  An approved person has the same meaning assigned to it as under section 88. 

 
(5) This section extends to any act done outside the Falkland Islands by a person with 
Falkland Islands status. 

 
(6) In this section ‘circumcision’ means the removal of the foreskin by any means.” 
 
So, Mr Speaker, what I am trying to do there is give Members an alternative, they feel unable 
to outlaw male circumcision for ritual reasons at this moment, but having listened to the harm 
that has been done to many children, just in the Birmingham area, and I should imagine that 
is copied over many areas where ritual circumcision takes place, we have to recognise it is a 
procedure with serious, potential serious, harm.  By accepting this amendment, circumcision 
will remain legal in the Falkland Islands, but we will have a duty to impose upon the parents 
that they are done in a hospital by a qualified person.  And yet we are not interfering with 
their religious rights.   

I hope Members will support this amendment.    

The Honourable Roger Edwards 

Mr Speaker, although I am generally supportive of the Honourable Dr Barry Elsby’s Motion, 
I regret to say that I believe that this whole subject of male circumcision, and indeed other 
child mutilations as we have already spoken about previously, I think we should go out to 
consultation, and look at it from a cultural, religious and medical purposes and so on, and 
bring it back at a separate time.  So I am not content that this should be introduced “on the 
hoof” during this committee.   

Mr Speaker 

Does any other Member wish to speak? 

The Honourable Phyl Rendell MBE 

Mr Speaker, Honourable Members, I have just read the, perhaps I am reading the earlier 
version, but in the proposed Clause 90, section (5) if we were to consider adopting this 
Clause I would want to see “by a person with Falkland Island Status” changed to “a person 
who was ordinarily resident”, is that in the updated version? 

The Honourable Dr Barry Elsby 

No, I think this is copying exactly what is in the FGM in 88 and 89 I believe.  This was the 
wording suggested by the drafters when I asked.   
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The Honourable Phyl Rendell MBE 

In that case it really ought to apply to that too.  It really just stood out when I read this 
specific Clause. 

The Honourable Dr Barry Elsby 

We are talking about option 3 here. 

The Honourable Phyl Rendell MBE 

Yes, option 3. 

The Attorney General 

Thank you Mr Speaker. There are some concerns which Members may wish to consider 
themselves or concern themselves with, forgive me.  The first, Mr Speaker, relates to the fact 
that we have not been addressed on the question of the religious aspect of this,  only medical.  
The second is there is not before the House, and perhaps Members can help me, but there is 
not before the House any discussion or evidence about the implications of restricting this to 
general anaesthesia, particularly given that I understand religious practice often encourages 
this activity to be undertaken before a child is 8 days old, as has been mentioned, and I 
understand that there are considerable difficulties or nervousness about putting a child under 
general anaesthesia at that age, except in an extreme medical emergency, and therefore 
Members do not have before them the basis to establish whether it is appropriate to put these 
restrictions in place within the needs or the necessity of a democratic society.   

Mr Speaker 

Does any other Member wish to speak? 

I think we will take the Honourable Phyl Rendell’s amendment if the Clause is passed. 

The Honourable Gavin Short 

Again, I very firmly align myself with the Honourable Dr Barry Elsby in what he is trying to 
achieve here.  I do think when we come to religion it is a tickly subject, which is why I avoid 
it like the plague personally, but I have recently come across some cultures where it is quite 
legal and their religion smiles upon it taking a 10 year old bride, where our law is most 
definitely not going to allow that, so we do discriminate on grounds of religion against the 
things we find repellent.  I think we have an equal right to outlaw this as well, however the 
one question I would ask the Honourable Dr Barry Elsby, does he have another amendment 
in mind? I am slightly nervous of this one because it does not have a maximum age or a 
minimum age stated on this amendment, and I am a little twitchy about allowing something 
to happen to a child of only a few days old. 

The Honourable Dr Barry Elsby 

This is for any male child, and as the Attorney General pointed out, the 8 days is when Jewish 
parents wish to have their child circumcised.  For Muslim believers, the age is usually older, 
from the age of 4 or onwards until adolescence and, of course, I would have no problem with 
a boy being circumcised when he is old enough to be part of that decision making process, 
but what I am saying here is that the present situation, if somebody wanted to have their child 
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circumcised at day 8 they could legally just do it at home with no qualified medical 
practitioner there at all.  I am not allowed to tattoo my children because it’s against the law, 
but I can rip off a foreskin that is stuck down, at home with inappropriate care, and I don’t 
think that’s what this society wants.  

Mr Speaker 

Any other comments? 

The Honourable Ian Hansen 

Thank you Mr Speaker.  I actually am very supportive of this whole idea as the Honourable 
Dr Barry Elsby probably knows, but I would be very hesitant to introduce it from a personal 
point of view into this Bill today, because I personally don’t know enough about all the issues 
surrounding it, and if we introduce it into the Bill today then it’s there and we could have 
repercussions that I don’t know about, so for that reason I am very willing and more than 
happy to discuss this as soon as possible, and try and get something into the Bill or into 
another Bill that protects young males, but as for today, Mr Speaker, I would be reluctant to 
introduce it.        

The Honourable Jan Cheek 

Mr Speaker, Honourable Members, I’ve been pre-empted by the Honourable Ian Hansen in 
what I was going to say in that we don’t have enough information. I do believe, as the 
Honourable Attorney General said, that there is a high risk in general anaesthetics at any age, 
and I imagine that is even greater at an early age, so I would like to have all the facts and 
information in front of me before I made a decision, so I won’t be supporting it today, but I 
do very much support the principle. 

The Honourable Mike Summers OBE 

Mr Speaker, I concur with the previous two speakers, I think it would be unsafe to accept this 
amendment today without further consideration of a broad range of policy issues, including 
the constitutional issues and proper consideration of religious positions, as well as protection 
of children and medical issues. 

And as colleagues will know, I have all sorts of concerns about extra territorial application of 
Falklands’ Law.  There are people with Falklands Status who have not lived in the Falklands 
for years who might become subject to this as drafted, and I don’t feel comfortable with that, 
so for the moment, I don’t support bringing this amendment into this Bill at this time. 

Mr Speaker 

Does any other Member wish to speak? 

OK, we will go for a vote. The Motion in front of the House is that we have new Clause 90 as 
detailed on the sheets in front of you, in fact it’s Motion number 3 as listed, those in favour of 
that – 2, those against – 6. That Motion falls then. 

We go back to Clause 90. 
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Deputy Clerk of the Assembly of the Assembly 

Clauses 90 to 108 

The Attorney General  

Mr Speaker, I beg to move that Clauses 90 to 108 stand part of the Bill. 

Mr Speaker  

Honourable Members the motion is that Clauses 90 to 108 stand part of the Bill.  Is there any 
objection to this?  There is no objection, Clauses 90 to 108 stand part of the Bill. 

Deputy Clerk of the Assembly of the Assembly 

Clause 109 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 109 is amended as follows - 

(i) in sub-clause (1) delete ‘months or a fine at level 5 on the standard scale’ and insert in its 
place ‘years’ 

(ii) in sub-clause (2) delete the penalty and insert ‘Imprisonment for 3 years or a fine, or both’ 

and as amended this Clause stands part of the Bill. 

Mr Speaker 

Honourable members the motion is that amended Clause 109 stands part of the Bill.  Is there 
any objection to that?  There is no objection, Clause 109 stands part of the Bill. 

Deputy Clerk of the Assembly of the Assembly 

Clauses 110 to 120. 

The Attorney General  

Mr Speaker I beg to move that Clauses 110 to 120 stand part of the Bill. 

Mr Speaker 

The motion is that Clauses 110 to 120 stand part of the Bill.  Is there any objection to that?  
There is no objection, Clauses 110 to 120 stand part of the Bill. 

Deputy Clerk of the Assembly of the Assembly 

Part 5 – Corporate Manslaughter. 

Clause 121. 

The Attorney General  

Mr Speaker, I beg to move that Clause 121 stands part of the Bill. 
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Mr Speaker 

Honourable Members the motion is that Clause 121 stands part of the Bill.  Is there any 
objection to that?  There is no objection, Clause 121 stands part of the Bill. 

Deputy Clerk of the Assembly of the Assembly 

Clause 122 

The Honourable Roger Edwards 

Mr Speaker, there is a proposed Government amendment to this particular Clause and 
Executive Council was asked to agree that a Government amendment be put to the 
Legislative Assembly on this Bill during the process of the committee.   

The amendment would be aimed to address a lack of clarity, very recently identified in 
relation to the extra-territorial jurisdictional extent of the proposed offence of corporate 
manslaughter. 

The matter has been come to our attention following a request from FIFCA (Falkland Islands 
Fishing Companies Association) for clarification about potential liability for corporate 
manslaughter in relation to incidents which might occur outside Falkland Islands waters (i.e. 
outside the 12 mile territorial limit) on board a foreign flagged vessel chartered to (or 
operated by) a Falkland Islands company.  
 
The existing draft Bill doesn’t specifically address the question of jurisdiction in relation to 
the offence of corporate manslaughter.  Section 28 of the English Corporate Manslaughter 
and Homicide Act does contain provision in relation to jurisdiction, but that was omitted 
from the Crimes Bill (apparently by oversight).  Section 28 provides relatively limited 
extraterritorial jurisdiction in relation to corporate manslaughter (to include incidents on 
British registered ships for example). 
 
Clause 6 of the Crimes Bill contains a provision which seeks to re-state existing law (derived 
from the common law) concerning jurisdiction in relation to the ordinary offences of murder 
and manslaughter.  The effect of Clause 6 is to provide relatively limited extraterritorial 
jurisdiction in relation to the ordinary offences of murder and manslaughter.  However, the 
nature of the offence of corporate manslaughter would mean that if the same principles were 
applied to it under Clause 6, the extraterritorial jurisdiction could be very wide (i.e. by virtue 
of the principle of a duty of care on which the offence is based).  It was not intended that 
those provisions apply to corporate manslaughter but the Bill, as presently drafted leaves that 
position unclear. 
 
It is recommended that the jurisdictional extent of the offence of corporate manslaughter 
should mirror the English provisions, meaning that a criminal liability would only extend to 
deaths which occur: 
 

(a) in the Falkland Islands (including territorial waters, i.e. up to the 12 mile limit); 
 

(b) on a ship or aircraft registered in the Falkland Islands; or 
 

(c) on an offshore installation (or within 500 metres of it). 
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It is therefore recommended that a Government amendment to the Bill be proposed as 
follows: 
 
Clause 122 of the Crimes Bill is amended to insert the following sub-clauses immediately 
after Clause 122(5): 
 

"(6) This section applies only if the harm resulting in death is sustained – 
  

             (a) in the Falkland Islands (including its territorial waters); 
  
             (b) on a ship or aircraft registered in the Falkland Islands; or  
  
             (c) on, under or above an installation in waters to which section 179 of the  

Criminal Procedure and Evidence Ordinance 2014 applies, or any waters 
within 500 metres of any such installation. 

 
(7) For the purposes of subsection (6)(b), harm sustained on a ship or aircraft includes 
harm sustained by a person who – 

       
(a)  is then no longer on board the ship or aircraft in consequence of the 
wrecking of it or of some other mishap affecting it or occurring on it; and 
 
(b) sustains the harm in consequence of that event." 

 
The Honourable Phyl Rendell MBE 

Mr Speaker, Honourable Members, I would just like to comment that I am very pleased that 
the Government have looked at this section, this Clause, and come forward with this 
amendment in time for consideration today, because otherwise I think some of us would have 
been raising an amendment anyway.  I think we just need to look carefully at the wording to 
ensure that it says what we want it to say, and it does apply only within 12 miles and to 
Falklands Flagged aircraft or vessels, but I do appreciate the fact that we have got this 
prepared for us to discuss and consider this afternoon. 

Mr Speaker 

Any other Member wishes to comment?  No?   

The Honourable Dr Barry Elsby 

Forgive me Mr Speaker, I wish to mention, raise one other point, but are we just dealing with 
the amendment and still we then remain within Clause 122 for further discussion. 

Mr Speaker 

No, if you want to comment please do. 

The Honourable Dr Barry Elsby 

What I would like to raise is the penalty.  The penalty of corporate manslaughter, in other 
words someone dies because of your action or inaction, your penalty will be a fine.  That 
seems somewhat lower than I would have imagined if a death ensues because of your 
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negligence or your inaction.  I wonder if you can tell me if that’s the normal penalty for 
corporate manslaughter. 

The Attorney General 

I thank you Mr Speaker, yes the complexity is because you can’t imprison a corporation and 
therefor you can only in fact give a financial penalty in practice, and therefore whilst severe, 
your penalty would be financial.   

The Honourable Dr Barry Elsby 

Ok, so even if someone within the organisation was directly responsible, say it was a one 
person owned business and they made all the decisions, and that lead directly to the death of 
someone, are they really just going to have a fine? 

The Attorney General 

That is what’s proposed, Mr Speaker, yes. 

The Honourable Dr Barry Elsby 

I find that very surprising and I don’t think it, it doesn’t equate with the seriousness of the 
crime.   

The Attorney General 

Thank you very much Mr Speaker, as I have just been reminded, in the event the actions of 
an individual give rise to a death they can individually face a criminal sanction, as that 
individual.  What we are looking at here is where the corporation picks up that liability, and 
by a series of actions and therefore there is a distinction. 

The Honourable Dr Barry Elsby 

Thank you very much Mr Speaker. 

The Honourable Mike Summers OBE 

There is an important need to be absolutely clear about the effect of the amendment. So, in 
sub-section (6) it applies if the harm resulting in the death is sustained (a) in the Falklands 
territorial waters – so that can I just confirm, is irrespective of the ownership, the flag state or 
any other issue, it’s if the death occurred in Falklands territorial waters, and there is some 
kind of definable commercial arrangement between the owner of the vessel and the Falklands 
entity in question – is that the case. 

The Attorney General 

Thank you Mr Speaker, I think it may be worthwhile referring back to the actual Clause 
itself.  Because what we would need to demonstrate is that the corporation itself, the action, 
caused the death or amounted to a gross breach of the relevant duty of care, so in the event of 
a remote connection it would be up to the prosecution to demonstrate that the corporation, 
despite the connection, had caused the death or taken action which had amounted to a gross 
breach.  Therefore, in practice, Falkland Islands Corporations who are affectively sub-
contracting fishing activities would be expected to satisfy themselves that the level being 
undertaken by their sub-contractors is not such that it’s likely to cause death or a gross breach 
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of duty towards an individual, but having done that I can see another hurdle, a considerable 
hurdle, in anyone seeking to bring a prosecution, if the company can demonstrate they have 
taken all reasonable steps in that regard.  

The Honourable Gavin Short 

Just to raise a query if I may please, I wanted to make sure I have got this clear in my head.  
If I could give an example, if I were to own a fishing vessel that did its business outside our 
territorial waters, was a death trap and sunk, I am home and clear, I would not be subject to… 
what I am saying is, if it operated inside our economic zone but outside the 12 mile limit then 
there would be no recourse. 

The Attorney General 

Thank you Mr Speaker, if the Honourable Members owned the vessel it may well be a flag 
state vessel, and if it was, then the application would apply under (6)(b) of the proposal. If it 
were not a flag state vessel, the Constitution limits protection of our laws to those on our 
territory, including our territorial waters, and therefore except in circumstances where we 
have imposed legislation because it is effectively an oil installation or (b) in circumstances 
where we impose legislation by virtue of being a flag state, then we wouldn’t be going 
beyond that.   

Mr Speaker 

Any other comments or questions? 

The motion is that amended Clause 122 stands part of the Bill.  Is there any objection to that?  
There is no objection Clause 122 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 123 and 124 

The Attorney General  

Thank you Mr Speaker, I beg to move that Clauses 123 and 124 stand part of the Bill. 

Mr Speaker 

Honourable Members the motion is that Clauses 123 and 124 stand part of the Bill.  Is there 
any objection to that?  There is no objection, Clauses 123 and 124 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clause 125 

The Attorney General 

Mr Speaker, Honourable Members, I beg to move that Clause 125 is amended as follows - 

(i) in sub-clause(1) – after the word ‘Kingdom’ insert ‘or by the Government in relation to the 
Falkland Islands Defence Force’ 
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(ii) in sub-clause(2) – after the word ‘forces’ insert ‘or of the Falkland Islands Defence Force, 
as the case may be,’; 

and Mr Speaker I move that the Clause as amended stands part of the Bill 

The Honourable Phyl Rendell MBE 

Mr Speaker, Honourable Members, I am glad that this has been picked up here as we raised 
the matter of including the Falkland Islands Defence Force in Select Committee, and I would 
just ask that we are careful to always include local institutions such as the Falkland Islands 
Defence Force in our legislation, and this is legislation for the Falkland Islands after all, so I 
would be grateful if we can highlight that point. 

Thank you Mr Speaker.  

Mr Speaker 

Any other comments?   

The Honourable Mike Summers OBE 

Mr Speaker, may I just check with the Attorney General that there is not a minor drafting 
issue in sub-paragraph 4 of 125 where it refers to the Commander British Forces and the very 
last line refers to the Commander with a capital ‘C’. It’s not a defined term and for the sake 
of being correct should it not be the full title.   

The Attorney General 

Mr Speaker, I have no difficulty that the interpretation would be referred back to the first 
mention, but if the Honourable Members prefer I am happy to move an amendment to the 
words ‘British Forces’ are added after the word ‘Commander’ at the end of that sub-
paragraph, if that is helpful to Members. 

The Honourable Mike Summers OBE 

If the Attorney General tells me it makes no difference, I am happy to accept it as it is. 

The Attorney General 

It will be interpreted, Mr Speaker, consistent with the previous referral, but if Members’ 
wish, it doesn’t take anything away to make the amendment. 

Mr Speaker 

Do you wish to pursue the amendment?  No.   

Any other comments or questions?  No. 

The motion is that amended Clause 125 stands part of the Bill.  Is there any objection to that?  
There is no objection, amended Clause 125 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clause 126 
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The Attorney General  

Mr Speaker, I beg to move that Clause 126 stands part of the Bill. 

Mr Speaker 

Honourable Members the motion is that Clause 126 stands part of the Bill.  Is there any 
objection to that?  There is no objection, Clause 126 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clause 127 

The Attorney General 

Mr Speaker, Honourable Members, I beg to move that Clause 127 is amended in sub-clause 
(2) by inserting ‘(g) Falkland Islands Defence Force.’, and the amended Clause stands part of 
the Bill. 

Mr Speaker 

Honourable Members the motion is that amended Clause 127 stands part of the Bill.  Is there 
any objection to that motion?  There is no objection, amended Clause 127 stands part of the 
Bill. 

Deputy Clerk of the Assembly 

Clauses 128 to 140. 

The Attorney General  

Thank you Mr Speaker, I beg to move that Clauses 128 to 140 stand part of the Bill. 

Mr Speaker 

The motion is that Clauses 128 to 140 stand part of the Bill.  Is there any objection to that 
motion?  There is no objection, Clauses 128 to 140 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 6 – Protection from Harassment  

Clauses 141 to 154 

The Attorney General  

Mr Speaker, I beg to move Clauses 141 to 154 stand part of the Bill. 

Mr Speaker 

Honourable Members the motion is that Clauses 141 to 154 stand part of the Bill.  Is there 
any objection to that?  There is no objection. Clauses 141 to 154 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 7 – Offensive Weapons 
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Clauses 155 to 176 

The Attorney General  

Mr Speaker, I beg to move Clauses 155 to 176 stand part of the Bill. 

Mr Speaker 

Honourable Members the motion is that Clauses 155 to 176 stand part of the Bill.   

The Honourable Phyl Rendell MBE 

Mr Speaker, Honourable Members, I would just like to ask the Attorney General a question, I 
don’t have an issue with this section particularly, but I was surprised to find that flick knives 
were separately addressed in a Clause and I know that this, from the explanatory notes, came 
about because of a request from other Overseas Territories, I think it was Gibraltar that had 
this addition put to it, and I would like to make sure that legislation for the Falkland Islands is 
for the Falkland Islands, and not because its occurred in other Overseas Territories, it’s 
thought to be a good thing to include it here, so I would just like to hear from the Attorney 
General the reasons why we do have a separate Clause on flick knives in our legislation that 
we may well adopt today. 

The Attorney General 

Mr Speaker, if I may have a moment because I wasn’t present at the relevant Select 
Committee, just to consult with Criminal Justice Advisor - thank you. 

Mr Speaker 

Could you tell me which Clause you are actually referring to please. 

The Honourable Phyl Rendell MBE 

160 talks about the manufacture and sale of flick knives etc. I am surprised to see a specific 
Clause on flick knives, I wasn’t aware that it was a major issue in the Falkland Islands.   

The Attorney General 

If I may Mr Speaker, I am aware that the Select Committee did discuss this very issue and the 
Select Committee was of the view that it was of benefit to have the provision separately, I 
don’t know if the Chairman of the committee wishes to confirm or otherwise. 

The Honourable Roger Edwards 

Indeed, Mr Speaker, the Honourable Phyl Rendell did actually send a note to the Committee. 
She was absent while this was being debated, but she did send a note to the Select Committee 
asking for this particular item to be deleted from the Bill.  Members discussed that and by 
consensus it was decided to leave it in, and knives to have genuine uses and the like, and it 
was recognised that flick knives have in the past and probably will in the future actually be 
part of the knives used in the Falkland Islands, so by consensus it was decided to leave it in, 
but we did discuss it and as I say, Phyl did actually raise it as a note and asked for it to be 
deleted, but the Committee decided that they would leave it in as is. 
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The Honourable Phyl Rendell MBE 

I am content with that, I just wanted to have it aired for the record as to why we have this 
Clause in this Bill. 

Mr Speaker 

Any other comments? 

The Honourable Gavin Short 

I was just going to come in and say that I do remember that session when we spoke about 
flick knives but, of course, this only is covering the manufacturer, sale, hire, importation for 
onward sale, so I don’t think there is anything to stop anybody buying their own as long as 
they keep it for themselves. I think the view we took it was probably doing absolutely no 
harm, so we just left it alone.  I think flick knives are something that does raise hackles in 
some people, if you know what I mean.   

The Honourable Dr Barry Elsby 

Again, my Honourable Colleague Short there has mentioned there are no problems. I think 
there is a problem if your flick knife blade is over 3 inches in length, you will still be 
prosecuted for owning it, unless you have very good reason for carrying it.  I would like the 
Attorney General to comment on that one, if possible. 

The Attorney General  

Thank you very much Mr Speaker, I am not clear whether we have approved it yet or not, but 
the Bill does propose that when carrying in public any bladed object over 3 inches would be 
an offence.  Sorry, forgive me, I have just been clarified, it would be any bladed article unless 
it is a knife, in which case but if it were folded, but still over 3 inches in length it would be 
unlawful to carry it in a public place.   

Mr Speaker 

Is there not a caveat to that? 

The Attorney General 

Without lawful authority or reasonable excuse, Mr Speaker. 

Mr Speaker 

Does that satisfy?  

The Honourable Phyl Rendell MBE 

Yes, thank you Mr Speaker. 

Mr Speaker 

So we go back to the substantive motion then, that Clauses 155 to 176 stand part of the Bill.  
Is there any objection to that?  There is no objection, Clauses 155 to 176 stand part of the 
Bill. 
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Deputy Clerk of the Assembly 

Part 8 – Explosive Substances 

Clauses 177 to 193 

The Attorney General  

Thank you Mr Speaker, I beg to move Clauses 177 to 193 stand part of the Bill. 

Mr Speaker 

Honourable Members the motion is that Clauses 177 to 193 stand part of the Bill.  Is there 
any objection to that?  There is no objection, Clauses 177 to 193 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 9 - Criminal Damage 

Clauses 194 to 201 

The Attorney General  

Thank you Mr Speaker, I beg to move Clauses 194 to 201 stand part of the Bill. 

Mr Speaker 

Honourable Members the motion is that Clauses 194 to 201 stand part of the Bill.  Is there 
any objection to this?  There is no objection, Clauses 194 to 201 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clause 202 

The Attorney General  

Mr Speaker, I beg to move that Clause 202 be omitted. 

Mr Speaker 

Honourable Members the motion is that Clause 202 be omitted.  Is there any objection to 
that?  There is no objection, Clause 202 will be omitted from the Bill.  

Deputy Clerk of the Assembly 

Part 10 - Sexual Offences 

Clauses 203 to 217 

The Attorney General  

Thank you Mr Speaker, I beg to move Clauses 203 to 217 stand part of the Bill. 

Mr Speaker 

Honourable members the motion is that Clauses 203 to 217 stand part of the Bill.   
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The Honourable Jan Cheek 

Just a very quick query, won’t we have to renumber that having removed 202? 

Mr Speaker 

The renumbering will happen at the end, I think, as a consequential. 

The Attorney General 

Indeed, Mr Speaker. 

The Honourable Mike Summers OBE 

Mr Speaker, I wish to raise an issue in respect of Clause 216 which has to do with the penalty 
for a youth involved in child sex offences.  This was discussed at the Select Committee by a 
relatively small number of people and I wish to bring it back here for further consideration.  
Let me put a scenario to you.  You have two young men, yes, two young men who have been 
friends for all of their lives, and they are within a couple of months of ages of each other, 
they can go out one night and commit a heinous serious sexual offence, one of them is over 
18 by a month or so and the other is under 18 by a month or so.  One will go to jail 
potentially for 14 years, the other will go to jail potentially for 5 years, that doesn’t seem to 
me to be entirely fair and correct.   

Whenever you have cut offs in age groups I guess you are going to get issues like this, but in 
circumstances like this are there no provisions that can be made to give judicial discretion 
where an individual can be judged by the court as having been perfectly clear about what he 
was doing, perfectly clear about what happened, perfectly clear about his intent, but just 
because he is a month under being 18 years old he gets 6 years instead of 14.  That to me just 
seems to be quite wrong.  I wonder whether there is some provision that can be made for a 
further consideration to be had either in the Sentencing Guidelines Council or whether there 
is some other way that this can be dealt with, because it is otherwise, I think, inherently 
unfair. 

The Attorney General 

Thank you Mr Speaker, the Honourable Member makes a good point, it is always extremely 
difficult when setting an age related limit to be just in similar circumstances, and that’s 
precisely why we leave it to our courts to be just in these circumstances.  There are limits on 
the court’s powers as the Honourable Members has quite correctly highlighted, but certain 
things, as they have mentioned, may well be taken by the court as aggravating features which, 
albeit the maximum sentence available to the court is less, may well encourage the court to 
put the offender at the more serious end of that maximum limit, but again it’s a matter that 
would sit to the court.  I agree with the Honourable Member that there are always difficulties 
with setting a limit, but the Select Committee, when they discussed it, were content, I believe, 
that it was appropriate to have an age related limit, and that it is a matter that should be 
appropriately left to the court. 

Honourable Members the Motion is that Clauses 203 to 217 stand part of the Bill.  Is there 
any objection, Clauses 203 to 217 stand part of the Bill. 
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The Honourable Roger Edwards 

Just for clarity, the Select Committee did discuss the 5 years penalty, but felt that it was 
particularly lenient versus 10 years, and half that for a youth who may only be one month 
younger than the other person, but it was decided that it should remain as is. 

The Honourable Phyl Rendell MBE 

Mr Speaker, Honourable Members, I think the Honourable Mike Summers’ example is a very 
extreme one and illustrates the issue very well but, however, I do favour strongly more 
lenient penalties for younger people, they do have to have second chances, so inevitably you 
do have to have a cut off somewhere.  I know the example just given, is an extreme one and it 
could be a fact in the future at some time, but I do support cut off in ages and I do think that 
we should have lesser penalties for youths, so I support the Clause as written. 

The Honourable Dr Barry Elsby 

It is not really in relation to what has just been discussed, but I would like to take this 
opportunity to highlight something for the public really, because we have gone through an 
awful lot, and part of this meeting is to highlight what happens.  In this section on Clause 204 
and also on 208, it’s defining rape, rape we always feel is penetration by a man of the vagina 
of a woman or child, but it is clearly within our Ordinance that rape is also foreseeing 
someone, be that a man or a woman or a child to engage in oral sex, which is a definition of 
rape, the penalty for which, if proven, is life imprisonment.  Just to highlight that for people 
listening. 

The Honourable Michael Poole 

Thank you Mr Speaker, Honourable Members, I would like to echo the Honourable Phyl 
Rendell’s comments. It is a difficult issue, there does need to be a line drawn somewhere, I 
think 18 is the appropriate age to do it, and you would just hope that the situation that the 
Honourable Mike Summers has described doesn’t arise. 

The Honourable Roger Edwards 

We could point out, Mr Speaker, that these are the maximum sentences that we are looking at 
and the Judge I’m sure would take into account if there were two people on the same charge 
one 17 years and 11 months and one 18 years, I’m sure on the day he would provide the 
appropriate sentence. 

The Honourable Mike Summers OBE 

Precisely my point Mr Speaker, he may give the elder person 14 years and the younger 
person 5. 

Mr Speaker 

Are there any other comments?  The Honourable Mike Summers, is it your wish to table an 
amendment? 

The Honourable Mike Summers OBE 

No, thank you. 
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Mr Speaker 

We are back to the substantive Motion, in that Clauses 203 to 217 stand part of the Bill.  Is 
there any objection to that Motion?  There is no objection, Clauses 203 to 217 stand part of 
the Bill. 

Deputy Clerk of the Assembly  

Clause 218 

The Attorney General  

I beg to move that Clause 218 is amended in sub-clause (1)(a) by omitting the words ‘on at 
least 2 occasions’ and as amended the Clause stands part of the Bill  

Mr Speaker  

The motion is that amended Clause 218 stands part of the Bill.  Are there any objections to 
that Motion?  There is no objection, Clause 218 stands part of the Bill 

Deputy Clerk of the Assembly  

Clauses 219 to 295 

The Attorney General  

I beg to move Clauses 219 to 295 stand part of the Bill  

Mr Speaker  

The Motion is that Clauses 219 to 295 stand part of the Bill.   

The Honourable Dr Barry Elsby 

I would just like to raise, if I may seek some clarification on Clause 257, possession of 
extreme pornographic images.  I always find this a very difficult one to judge where things 
become extreme.  If I look at the definition, an extreme pornographic image is an image 
which is both (a) pornographic and (b) extreme in nature.  Looking down at the definition, 
extreme images fall within subsection 7 which says it becomes an extreme image if any of the 
following apply: (a) an act which threatens a person’s life, (we see that from 8 am to 8pm on 
many TV programmes all day), (b) an act which results or is likely to result in a serious 
injury to a person’s anus, breast or genitalia, (again we can see all sorts of films on TV late at 
night which probably could fall under that definition).  I just wonder if the Attorney General 
can give us some clarification of how that Clause might be applied. 

The Attorney General 

Thank you Mr Speaker, I’m not entirely certain which television channels the Honourable 
Member is having access to, but I most definitely do not have access ,nor would seek in 
anyway to have access to, any TV channel particularly in the morning, which would show me 
pornographic material of an extreme nature such as those highlighted.  It is extreme if it is 
both pornographic and connected with these other activities.   
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The Honourable Dr Barry Elsby 

So, if we are watching a film late at night and someone is murdering someone, whilst 
undertaking a pornographic act, so they are engaged in consensual sex, and suddenly 
someone kills the other person, does that make the film an extreme pornographic film? 

The Honourable Roger Edwards 

Mr Speaker, if I could attract the Honourable Dr Barry Elsby’s attention to the next Clause 
258 and would suggest that if it is a classified film, either classified ,whatever the 
classification may be, then it would not be assumed to be of an extreme nature.  It is a 
classified work, even though may be adult pornographic. 

The Honourable Dr Barry Elsby 

I understand what my Honourable colleague says, and I thank you for your help, but that 
exempted film that is presently on TV could be classified as extreme pornographic. 

The Attorney General 

It shouldn’t be on the television because it would be unlawful; it would be unlawful both in 
the United Kingdom and here, so I don’t understand how that example could arise, it would 
require a classification in order to be televised. 

The Honourable Dr Barry Elsby 

But the images shown on that classified film could meet the criteria for an extreme image 
involving some form of pornography and involving the pretence of murder going on at the 
same time.  May be I’m reading too much into this. 

The Attorney General 

The protection of the public is by the operation of the classification system, so we are only 
concerned about situations that fall outside the operation of the classified system, which is 
why classified works are exempt for the operation in the previous Clause, Clause 258 as 
pointed out by the Honourable Roger Edwards. 

The Honourable Dr Barry Elsby 

I bow to expert knowledge. 

Mr Speaker 

The substantive Motion is that Clause 219 to 295 stand part of the Bill.  Is there any objection 
to that?  There is no objection; Clauses 219 to 295 stand part of the Bill. 

Deputy Clerk of the Assembly  

Part 11 – Sexual Offence Orders 

Clause 296 

The Attorney General  

I beg to move that Clause 296 is amended in sub-clause (1) by  
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(i) amending the definition of “detained in hospital”, to insert the words ‘either Part 3 or’ 
 after ‘under’; and 

(ii) deleting the definition ‘detained in a hospital’; 

and as amended the Clause stands part of the Bill 

Mr Speaker 

The motion is that amended Clause 296 stands part of the Bill.  Is there any objection to the 
Motion?  There is no objection, Clause 296 stands part of the Bill 

Deputy Clerk of the Assembly  

Clause 297  

The Attorney General  

I beg to move Clause 297 stands part of the Bill  

Mr Speaker 

The motion is that Clause 297 stands part of the Bill.  Is there any objection to the Motion?  
There is no objection, Clause 297 stands part of the Bill. 

Deputy Clerk of the Assembly  

Clause 297(second) 

The Attorney General  

Mr Speaker this addresses a numbering error, I beg to move that the second Clause numbered 
297 is renumbered Clause 298, and the renumbered Clause stands part of the Bill 

Mr Speaker 

The motion is that renumbered Clause 298 stands part of the Bill. Is there any objection to the 
Motion?  There is no objection, Clause 298 stands part of the Bill. 

Deputy Clerk of the Assembly  

Clause 299 to 346 

The Attorney General  

I beg to move Clauses 299 to 346 stand part of the Bill  

Mr Speaker  

The motion is that Clauses 299 to 346 stand part of the Bill. Is there any objection to the 
Motion?  There is no objection; Clauses 299 to 346 stand part of the Bill 

Deputy Clerk of the Assembly  

Part 12 – Theft and Fraud 
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Clauses 347 to 386 

The Attorney General  

I beg to move Clauses 347 to 386 stand part of the Bill  

Mr Speaker  

The Motion is that Clauses 347 to 386 stand part of the Bill.  Is there any objection to the 
Motion?  There is no objection; Clauses 347 to 386 stand part of the Bill. 

The Honourable Mike Summers OBE 

Mr Speaker, can I check that Clause 383 has been amended in the gazetted version. 

Mr Speaker 

Yes.  Clauses 347 to 386 stand part of the Bill.  Is there any objection to the Motion?  There 
is no objection; Clauses 347 to 386 stand part of the Bill. 

Deputy Clerk of the Assembly  

Part 13 – Forgery and Counterfeiting 

Clauses 387 to 408 

The Attorney General  

I beg to move Clauses 387 to 408 stand part of the Bill  

Mr Speaker  

The Motion is that Clauses 387 to 408 stand part of the Bill. Is there any objection to the 
Motion?  There is no objection; Clauses 387 to 408 stand part of the Bill. 

Deputy Clerk of the Assembly  

Part 14 – Computer Misuse 

Clauses 409 to 419 

The Attorney General  

I beg to move Clauses 409 to 419 stand part of the Bill  

Mr Speaker 

The Motion is that Clauses 409 to 419 stand part of the Bill. Is there any objection to the 
Motion?  There is no objection; Clauses 409 to 419 stand part of the Bill. 

Deputy Clerk of the Assembly  

Clause 420 
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The Attorney General  

I beg to move that Clause 420 be omitted and that will cause renumbering. 

Mr Speaker  

The Motion is that Clause 420 be omitted. Is there any objection to the Motion?  There is no 
objection; Clause 420 will be omitted from the Bill. 

Deputy Clerk of the Assembly  

Clauses 421 to 435 

The Attorney General  

I beg to move Clauses 421 to 435 stand part of the Bill  

Mr Speaker 

The motion is that Clauses 421 to 435 stand part of the Bill. Is there any objection to the 
Motion?  There is no objection; Clauses 421to 435 stand part of the Bill. 

Deputy Clerk of the Assembly  

Part 15 - Commercial Transactions 

Clauses 436 to 443 

The Attorney General  

I beg to move Clauses 436 to 443 stand part of the Bill  

Mr Speaker  

The motion is that Clauses 436 to 443 stand part of the Bill. Is there any objection to the 
Motion?  There is no objection; Clauses 436 to 443 stand part of the Bill 

Deputy Clerk of the Assembly  

Chapter 3 – Crimes against the General Public 

Part 16 - Treason 

Clauses 444 to 447 

The Attorney General  

I beg to move Clauses 444 to 447 stand part of the Bill  

Mr Speaker  

The motion is that Clauses 444 to 447 stand part of the Bill. Is there any objection to the 
Motion?  There is no objection; Clauses 444 to 447 stand part of the Bill. 

Deputy Clerk of the Assembly  
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Part 17 – Security 

Clauses 448 and 449 

The Attorney General  

I beg to move Clauses 448 and 449 stand part of the Bill   

Mr Speaker 

The motion is that Clauses 448 and 449 stand part of the Bill  

Clauses 448 and 449 stand part of the Bill. 

Deputy Clerk of the Assembly  

Clause 450 

The Attorney General  

I beg to move that Clause 450 be omitted and there will be consequential renumbering. 

Mr Speaker 

The motion is that Clause 450 be omitted.  Is there any objection to the Motion?  There is no 
objection; Clauses 450 will be omitted from the Bill and other Clauses be renumbered. 

Deputy Clerk of the Assembly  

Clauses 451 to 453 

The Attorney General  

I beg to move Clauses 451 to 453 stand part of the Bill  

Mr Speaker 

The motion is that Clauses 451 to 453 stand part of the Bill. Is there any objection to the 
Motion?  There is no objection; Clauses 451 to 453 stand part of the Bill 

Deputy Clerk of the Assembly  

Clause 454 

The Attorney General  

I beg to move that Clause 454 be omitted and there will be consequential renumbering 

Mr Speaker  

The motion is that Clause 454 be omitted. Is there any objection to the Motion?  

The Honourable Gavin Short 

Mr Speaker, Honourable Members, this refers to an old piece of legislation that existed which 
was duty to aid police officers.  In the report that my Honourable colleague gave about the 
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Select Committee, he did say that nobody knew of its existence, in fact, I did. I think I was 
the only person for some obscure reason who knew about it, and I only knew because my 
parents told me, how they knew got lost in the mist of time.   

I do wonder whether it is worth a useful piece of legislation to keep on our books, I assume it 
dates back to the day when we probably only had one or two bobbies, and it may have been 
not unheard of that it would be one chap on his own having to deal with something, we still 
don’t have that many policeman, and in all honesty I can see a situation whereby perhaps 
some poor officer is getting a hard time and could do with a hand.  I do think, I can see 
occasions when maybe an officer of the law would need someone to come to assist and I 
think this piece of legislation, if left in place, would allow that to happen.  I think this would 
only be in extremis, I don’t think if you were wandering down the road and the policeman 
was out washing his rover and was fed up doing it, he could not enact this to get you to come 
and finish the job, this would only be when they are on the ground having been assaulted.  I 
propose that this stays in the legislation. 

The Honourable Jan Cheek 

Would you not be free to help the policeman whether or not this was in legislation, if you saw 
him in difficulties?  I don’t think you would stand by just because there wasn’t a Clause in 
law saying that you had to go to his aid. 

The Honourable Roger Edwards 

Mr Speaker, I think it is a matter of a personal duty, if you saw a policeman in trouble, I think 
it would be a matter of duty to assist that policeman.  I think the alternate of crossing over 
and walking by on the other side of the road, being a criminal offence.  I find that absolutely 
abhorrent, but then I do think it should be a matter of personal duty rather than a criminal 
offence that you do or do not help him.  I would like to leave it out. 

The Honourable Mike Summers OBE 

Mr Speaker, I raised this issue in the Select Committee because by having this as a 
requirement of the law, you may in effect be criminalising somebody for failing to put 
themselves in serious danger in a circumstance where they are not trained to do so, not 
equipped to do so, not capable of doing so and I think it is wholly unreasonable thing to put 
the possibility of being treated as a criminal on somebody in those circumstances.  I agree 
entirely with my colleague that there are civic duties to help policemen and to help indeed 
anybody else who is in some distress in the community, but to make it a criminal offence not 
to do so, I think is quite wrong in modern thinking and I thoroughly support its removal. 

The Honourable Phyl Rendell MBE 

Mr Speaker, Honourable Members we discussed this at quite some length in the Select 
Committee, and I too, as my colleagues speaking before have said, of course, you would 
expect people to go to the aid of a policeman if needed, and I’m sure everybody would do 
that, but it is the little (3) in the Clause that has to be struck out, if you didn’t do for whatever 
reason you would potentially be under arrest and on a charge, and I think that is totally 
unreasonable. There are all sorts of reasons why perhaps somebody isn’t able to step forward, 
and I think we have made the right choice at Select Committee to strike out this Clause. 
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Mr Speaker 

Any other Member wishes to comment?  The Motion is that Clause 454 be omitted from the 
Bill, is there anyone who wishes to vote against that Motion - One and For – Seven.  That 
Motion is carried so Clause 454 is omitted from the Bill. 

Deputy Clerk of the Assembly  

Clauses 455 to 461 

The Attorney General  

I beg to move Clauses 455 to 461 stand part of the Bill  

Mr Speaker  

The motion is that Clauses 455 to 461 stand part of the Bill.  Is there any objection to the 
Motion?  There is no objection; Clauses 455 to 461 stand part of the Bill. 

Deputy Clerk of the Assembly  

Part 18 – Judicial Proceedings 

Clauses 462 to 475 

The Attorney General  

I beg to move Clauses 462 to 475 stand part of the Bill. 

Mr Speaker  

The motion is that Clauses 462 to 475 stand part of the Bill.  Is there any objection to the 
Motion?  There is no objection; Clauses 462 to 475 stand part of the Bill. 

Deputy Clerk of the Assembly  

Part 19 – Perjury, etc. 

Clauses 476 to 493 

The Attorney General  

I beg to move Clauses 476 to 493 stand part of the Bill. 

Mr Speaker 

The motion is that Clauses 476 to 493 stand part of the Bill.  Is there any objection to the 
Motion?  There is no objection; Clauses 476 to 493 stand part of the Bill. 

Deputy Clerk of the Assembly  

Part 20 - Bribery and Public Office Offences 

Clauses 494 to 504 
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The Attorney General  

I beg to move Clauses 494 to 504 stand part of the Bill.  

Mr Speaker  

The Motion is that Clauses 494 to 504 stand part of the Bill.  Is there any objection to the 
Motion?  There is no objection; Clauses 494 to 504 stand part of the Bill. 

Deputy Clerk of the Assembly  

Clause 505 

The Attorney General  

I beg to move that Clause 505 is amended in sub-clause (3)(a) by omitting  the words ‘had 
Falkland Island status’ and inserting the words ‘was ordinarily resident in the Falkland 
Islands’; and as amended the Clause stands part of the Bill. 

Mr Speaker  

The Motion is that amended Clause 505 stands part of the Bill. Is there any objection to the 
Motion? 

The Honourable Phyl Rendell MBE 

I don’t have any objection to the amendment, but I would like to speak to the whole Clause.  
It was discussed in Select Committee, and some of us raised concerns about extending this 
legislation extra territorially and I would like to discuss it today as we were probably only 
four people present at that Select Committee. 

I have absolutely no problem with the earlier Clauses about bribery and such activities, 
bribery of public officers within the Falkland Islands, I have no problem about that, but this is 
new legislation for the Falkland Islands and I don’t think it has been debated and considered 
and the consequences considered sufficiently to bring about this Clause in the law today.  I 
think it needs considerably discussion and debate, because I believe that this is a piece of 
legislation written for the United Kingdom and for Europe and that is fine.  But, I think our 
geographical location and our location within the world were we have to trade and do 
business is quite different from Europe, and though we perhaps would like to allude and 
aspire to this Clause, I think at the current time it would create a lot of problems to introduce 
it.  I do think it needs a lot more discussion and debate.  I propose the removal of this Clause 
505 for the time being from the legislation because really, particularly the applicability of it 
to corporations and I am assuming that corporations would also include the Government 
itself, that if anyone knowingly in a corporation or the Government was aware of any bribery 
extra territorially would be in breach of this legislation and I think if we pass it today in the 
law in a few weeks’ time we would present ourselves with difficulties.  I put it to my 
colleagues to consider the removal of Clause 505 at this time. 

The Honourable Roger Edwards 

Mr Speaker, I do not believe we should delete this particular Clause, it is an international law, 
I believe, which I hope will be confirmed by the Attorney General in due course, and it is an 
English Law that has been introduced and I do not believe that we should bring ourselves 
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down to the level of other countries where bribery is an accepted way of life.  I think it is 
very poor that if we have to accept here in the Falkland Islands that we have to accept bribery 
to conduct our business elsewhere.  It may go on, I don’t know, but there are other ways of 
making these payments.  We do know of a close neighbour of ours where it is a matter of 
course, and we have heard of fishing companies moving into that particular country and then 
coming back here because the lower cost of the licence was extended quite considerably by 
the fact that they had to pay what, in all intents and purposes, were bribes and I don’t think 
we should go along that way.  I think we should be above that, and I would suggest that this 
remains in as is.  I am sure the Attorney General will correct me if it is not an international 
and English Law. 

The Attorney General 

Thank you Mr Speaker, the current position is that the International Convention on Anti-
Bribery is signed by the United Kingdom, but I understand has not currently been extended to 
the Falkland Islands.  I understand Select Committee were keen to ensure that we reached the 
same international standards.  Members will wish to reflect on whether the fact that of the 34 
current member states these also include Chile, Brazil, Columbia and Argentina, so many of 
our neighbours.  To have a standard lower than them, I think is something perhaps members 
would want to reflect on, whether it is something we wish to do and separate ourselves out as, 
I was simply responding to the Honourable Member’s question. 

The Honourable Michael Poole 

Thank you Mr Speaker, Honourable Members, this is a difficult one, a stark example of 
pragmatism against ethical and cultural principles and on the basis, I think it is right to reach 
a standard as a number of major countries around the world have, because of that I would err 
on the side of retaining this in the Bill.  Thank you Mr Speaker. 

The Honourable Gavin Short 

Just a few words, I think for the second time in this month I find myself in complete 
agreement with the Honourable Mr Edwards, I think we would be better to leave this in rather 
than take it out. 

The Honourable Mike Summers OBE 

Mr Speaker, I accept that this is a very difficult issue for everybody, we are a very small 
country living in relative isolation with sometimes not very friendly neighbours and we have 
to take many things into account.  I think we have to, if we enter into this arrangement, we 
have to do it with our eyes wide open and make sure that we clearly understand all the 
practical implications as well as the ethical implications, and the high standards that we wish 
to reach.  I am not sure in my own mind that everybody is entirely apprised of the potential 
practical implications of this, not just for individual companies in the Falklands, but actually 
for the Falkland Islands Government itself. I would like to suggest that we should retain this 
in the Bill because it is an important aspiration, and we should be aiming to get to this 
position, but not to bring it into effect until there has been an opportunity for a wider 
consideration, not only of the public policy issues and the aspirations, but of the practical 
implications for the Falkland Islands in adopting this piece of legislation. 
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The Honourable Ian Hansen 

Mr Speaker, I thank the Honourable Mike Summers for those remarks, as from my point of 
view I have been struggling with this. I certainly don’t understand all the implications.  I 
would be very happy to go along with the suggestion of the Honourable Mike Summers. 

Mr Speaker 

We have a proposal from the Honourable Phyl Rendell that the Clause is omitted, do you 
wish to pursue that? 

The Honourable Phyl Rendell MBE 

I did say in my comments on the Clause that I considered that was the first solution, but I 
would certainly be willing to listen to a second solution which would be to defer 
implementation because I did say in my words about the Clause that I don’t think we fully 
understand all the implications of introducing it today, and I did say that if it became law 
tomorrow, many of us could be subject to the issues in the early Clauses that apply within the 
Falkland Islands, so I will withdraw my proposal that we remove the Clause, but I would 
support that we give this much further thought and we look at introducing it after 
considerable discussion amongst ourselves and amongst those who would have an interest in 
this Clause in time.  Yes, I would like to see it deferred from coming into force. 

Mr Speaker 

Can I ask the Attorney General to advise on the process for delaying that implementation.  
Can we put it into a motion now? 

The Attorney General 

We can’t, I think we can note the House view if the House wishes to pass a resolution on it, it 
may be helpful, in practice what would happen is that any matter of commencement goes to 
Executive Council in the normal way, and so it would be at that forum that the decision 
around commencement would be made, but a resolution from the House may well be helpful 
to Executive Council in those deliberations Mr Speaker. 

The Honourable Mike Summers OBE 

I think to me that sounds entirely appropriate because then Executive Council can consider all 
of the issues that are necessary to consider.   

Mr Speaker 

So the substantive Motion is that the amended Clause 505 stands part of the Bill.  Is there any 
objection to that Motion?  There is no objection to the Motion,  Clause 505 stands part of the 
Bill. 

And would you like to propose a formal Motion then. 

The Honourable Mike Summers OBE 

I would like to propose that the coming into effect of Clause 505 is subject to further 
consideration by the Executive Council. 
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Mr Speaker 

Is there any objection to that Motion? 

The Honourable Roger Edwards 

I object to that. I think it should come in now as part of the Bill and I think we should try to 
attain those high standards, and we should not let our own standards slip because others do. 

Mr Speaker 

Are there any other objections to that Motion, the Motion being that there is a delay in 
implementation?   

The Honourable Roger Edwards 

Sorry are we voting on whether we defer it or take it to ….. 

Mr Speaker 

There is a Motion in front of the House that the Clause 505 is delayed in its implementation 
until it has been discussed in Executive Council. 

The Honourable Roger Edwards 

Then I object to that Motion. 

The Honourable Gavin Short 

I object. 

The Honourable Dr Barry Elsby 

Can I just clarify something there, Mr Speaker.  So if we pass this new amendment and that 
we delay the implementation of this Clause until further discussion has taken place in 
Executive Council, does that give Executive Council the ability to remove the Clause or 
having to enact it, but just delayed at a certain time.  So in other words I just want to be clear 
that this amendment is not in any way going to remove this Clause if Executive Council 
doesn’t agree, Executive Council will be just deciding when to implement it and would that 
be within a reasonable amount of time. 

Mr Speaker 

The normal course of events is that Executive Council will determine whatever, whenever, 
these laws are implemented so it will come back to Executive Council whatever happens.  
The request was to ensure that there was a Motion of the House to guide Executive Council 
in their deliberations and that Motion was that Clause 505 is delayed in its implementation 
until Executive Council have had a chance to fully consider the implications of passing that. 

The Honourable Gavin Short 

Sorry Mr Speaker just further clarification then, Executive Council could take a look at it and 
decide to delay it for 20 years. 
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The Honourable Roger Edwards 

They could. 

The Honourable Gavin Short 

Am I correct? 

Mr Speaker 

Yes, in essence, unless someone wants to …. 

The Honourable Mike Summers OBE 

On the other hand if Executive Council is satisfied having looked at all the issues it could 
bring into effect with all the other Clauses of the Bill, it is simply an opportunity to make sure 
that we have available to all of us all of the relevant information.   

The Honourable Gavin Short 

Could I come back with another query please, so, but would that mean then there would only 
be three Members voting on it rather than the whole Assembly. 

The Honourable Roger Edwards 

Yes. 

The Honourable Gavin Short 

Then I find that unsafe.   

Mr Speaker 

Ok so let’s restate the Motion again that Clause 505, and again at the end of the day it’s 
Executive Council that determine the date of implementation of all of the ordinance in its 
various parts, but the Motion is that Clause 505 be delayed in its implementation until after 
the Executive Council have had a chance to fully consider the matter, so those against that 
Motion – 3 against, those for the Motion – 5 for the Motion.  So that Motion is carried, 
Clauses 505 does stand part of the Bill, its implementation will be delayed until Executive 
Council have had a chance to consider it in detail. 

The Honourable Phyl Rendell MBE 

Mr Speaker, could I just make one final comment there, we heard from the Attorney General 
about numbers of countries that have signed up to the convention in bribery of public officers 
and signing up it applies extra territorially.  I would not like to think that we the Falkland 
Islands would go into something without considering all the issues that is why I appreciate 
that delay, because I don’t think we should, like some countries might, so is just sign up to 
these things, but then not actually implement them fully, so that is why I think it’s good that 
we give this full consideration and understand the circumstances of bringing this into law. 

The Assembly was recessed for a break. 
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Deputy Clerk of the Assembly 

Clauses 506 to 510. 

The Attorney General  

Mr Speaker, I beg to move Clauses 506 to 510 stand part of the Bill.  

Mr Speaker 

Honourable Members, the Motion is that Clauses 506 to 510 stand part of the Bill.  Is there 
any objection to that Motion?  There is no objection, Clauses 506 to 510 stand part of the 
Bill. 

Deputy Clerk of the assembly  

Part 21 – Public Order 

Clause 511 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 511 is amended by deleting the 
definitions of ‘dwelling’ and ‘public place’; and as amended the Clause stands part of the Bill 

Mr Speaker 

Honourable Members, the motion is that amended Clause 511 stands part of the Bill.  Is there 
any objection to that Motion?  There is no objection, Clause 511 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 512 to 515 

The Attorney General  

Mr Speaker, I beg to move Clauses 512 to 515 stand part of the Bill. 

Mr Speaker  

Honourable Members the motion is that Clauses 512 to 515 stand part of the Bill.  Is there 
any objection to that Motion?  There is no objection, Clauses 512 to 515 stand part of the 
Bill. 

Deputy Clerk of the Assembly 

Clauses 516 

The Honourable Gavin Short 

Thank you, Mr Speaker. It is my wish, if I can put it that way, to include an amendment to 
Clause 516 by the insertion of 516(a) which would be called promotion of territorial claims 
over the Falklands Islands.  

Perhaps before I actually read out what my proposal is I will give perhaps a little background 
as to how I have arrived at the point that I have.  As alluded to by my Colleague the 
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Honourable Roger Edwards, in recent times of course, we have seen an increase in 
nationalistic behaviour of some visitors to the Falklands who seem to be visiting our country 
not so much for the purposes of tourism, but for the furtherance of political and territorial 
claims that they hold over our country. 

This has caused not just distress to the people of the Falkland Islands, but also a rise in 
tensions here that I suspect will eventually lead to a confrontation, and my proposed 
amendment seeks to head off this situation by making it an offence to show defaced flags and 
banners etc. that supports, what I certainly see as, a fanciful and totally illegal claim to the 
Falkland Islands. 

We have asked on more than one occasion over this Assembly, and indeed the last Assembly 
that I was on, for the Attorney General’s Chambers to assist us in either introducing or 
amending legislation that would help protect the people of the Falkland Islands from this 
totally abhorrent practice, but to date nothing has been forthcoming.  When going through the 
Crimes Bill this matter was discussed, and whilst some Members are convinced that powers 
already exist, I am not.  Furthermore from the responses given by the Royal Falkland Islands 
Police when they attended the Select Committee, I am of the opinion that they too have 
serious doubts.   

As there were not any changes proposed at that stage that would take away this doubt, I 
decided that I would propose an addition to the Crimes Bill that would do the job.  I would 
like, though, to thank the Attorney General’s Chambers for letting me have access to the 
legislative drafter, and I would like to thank Duane who is one of our drafters for his help in 
turning my efforts into what is a rather neat piece of drafting. So, thank you Duane, very 
much appreciated. 

This addition, whilst seeking to outlaw the practices that I have already spoken about, also 
seeks to be reasonable and not have what, in military terms, is called collateral damage.  My 
proposed amendment does not address the importation of such flags and banners.  This piece 
of work sits better with an amendment to the Customs Bill.   

I have had feedback from the Attorney General’s Chambers that they are not happy with my 
proposal, and that it may be unconstitutional. I think I would challenge that point of view as 
our laws already in many other areas do seem to be quite discriminatory, for example 
immigration, which by its nature has to be.   

At the 11th hour I did write seeking to find if we could get a compromise position, but it 
seems that we couldn’t, so I have decided to proceed with my proposed amendment because 
as a legislature and democratically elected Member I have a duty to protect not just my 
country, but my people as well.  I realise that I am going to put my colleagues on the spot 
here, but I am sure they have given a great deal of thought to this and will vote accordingly. 

 The wording that I propose as the amendment reads as follows -  

516A. Promotion of territorial claims over the Falkland Islands  

(1) A person who does any act which— 
 
(a)  asserts, promotes or supports, or in any way tends to assert, promote or support, a 

territorial claim to the Falkland Islands by any State other than the United 
Kingdom of Great Britain and Northern Ireland; and  
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(b)  is reasonably likely to and does annoy or cause distress to any person ordinarily 

resident in the Falkland Islands,  
commits an offence. 
Penalty: Imprisonment for 3 months or a fine at level 4 on the standard scale, or both. 
 
(2) Acts referred to in subsection (1) include displaying in a public place, or in any private 
place without the permission of the owner or occupier of that private place,— 

          
(a)  a banner containing words, in any language, that falls within the meaning of 

subsection  (1)(a);  
          

(b)  any nationalistic paraphernalia such as a flag, whether or not defaced with 
symbols or with words in any language. 

 
(3) Subsections (1) and (2) do not apply to the display of— 

 
(a)  banners or nationalistic paraphernalia in museums or in the course of educational 

instruction; 
 
(b)  national symbols of any sort affixed to clothing without words falling within 

subsection (1)(a);  
 
(c)  flags at sporting events; or 
 
(d)  flags flown by foreign vessels in Falkland Islands waters or docked at a Falkland   

Islands port.  
 
(4) In this section, “nationalistic paraphernalia” means an item of any description that depicts 
national colours or other national symbols of any State, whether or not that item also contains 
words written in any language or pictures of any description. 
 
I commend my amendment to the House Mr Speaker. 

Mr Speaker 

Honourable Members, we have perhaps jumped passed the first part of that Clause which is 
516 where there is no amendment being proposed, 516(a) which is what the Honourable 
Gavin Short is proposing is an additional Clause so can we run back please to 516 is there 
any objection to 516 standing part of the Bill?  There is no objection so Clause 516 stands 
part of the Bill.  So we move onto this amendment now or addition by the Honourable Gavin 
Short does any Members wish to speak to that proposal? 

The Honourable Roger Edwards 

Mr Speaker, this caused considerable debate during the Select Committee, and indeed caused 
us to invite the Acting Chief Police Inspector Dave Street and the former Chief of Police 
Barry Marsden to the Select Committee to give evidence, and their interpretations of the 
present law or the law as were suggested in 516 and 517.   
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We did discover a problem with the interpretation of 516 and 517, and there was some 
serious doubts as to whether or not the police interpreted 516 and 517 in such a way that they 
would arrest someone if they were flying flags or causing distress and so on.  It seemed to me 
as the Chair of the Select Committee, that there was a lack of will rather than a lack of law, 
and indeed there was quite a discussion about operational policing and what would happen 
further down the line if they did indeed arrest people for these offences.  

I am a great believer that 516 and 517, which we have yet to get onto, does actually cover and 
provide all the detail we need, and it has been suggested by the Attorney General in his notes 
to all Members, that the three tests that are required to introduce this new provision.  The first 
test is provided for by the law, yes, that is covered because we can introduce it as a law.  The 
legitimate aim, I agree with the Attorney General that I don’t think we have shown the aim to 
be legitimate, so it fails the second test, and certainly I believe it fails the 3rd test which is the 
necessity in a democratic society.  With that taken into being I do not support the introduction 
of 516A. 

Mr Speaker 

Any other Member?. 

The Honourable Jan Cheek 

Mr Speaker, Honourable Members, I have great sympathy for the views of the Honourable 
Gavin Short and to some extent I share with him frustration that we seem to be getting not 
quite the answers that we are asking for, however, having now seen them in writing I accept 
the assurances that we will have already in place powers to deal with offences, and 
assurances that the police and the Attorney General’s Department have the will to deal with 
them.  However, if in coming months we still see actions which cause genuine alarm and 
distress not appropriately dealt with, then we will need to revisit the matter.  But for the 
moment I don’t support the amendment. 

The Honourable Michael Poole 

Thank you Mr Speaker, Honourable Members, again as with the Honourable Jan Cheek, I can 
understand and share the frustrations many feel towards what I think is a tiny minority of 
people that visit these Islands and look to make offensive or abusive points whilst they are 
here, however, I have to strongly oppose this proposed amendment from my Honourable 
Colleague.  I do this because it goes against basic civil liberties that are enshrined within our 
Constitution and the Constitution applies equally to all those that are legally resident in the 
Islands, and also I would point out that if interpreted strictly, this amendment could severely 
limit open debate and dialogue on important constitutional issues.  For example we are 
justifiably proud of our free and fair referendum that we held last year, something that I think 
couldn’t reasonably have been held and worked as it did so well if this legislation had been in 
place last March.  In addition, I personally believe that our existing law covers this issue well 
enough as has been stated, it allows for individuals to be arrested if they are intentionally 
abusive or perform disorderly conduct.  I think that’s the correct threshold.   Someone should 
not be criminalised for wearing, waving, saying or carrying something that we may disagree 
with, solely because we disagree with it. We are suggesting here that they could be arrested 
because of that.   

To conclude, and I hope you won’t mind, but I am going to steal a phrase from Martin 
Longdon who recently moved on from his role as Head of the Falklands and Southern Ocean 
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Section within the Foreign Commonwealth Office.  He sent us a departure letter earlier in the 
week where he said that Islanders and our greatest strength is that we are fundamentally 
reasonable, we show humanity and we are proud and defiant.  And I personally feel that 
enacting legislation of this type as this amendment proposes would go some way to 
undermining that moral high ground that we have worked so hard to maintain. 

Thank you Mr Speaker. 

The Honourable Phyl Rendell MBE 

Mr Speaker, Honourable Members there is obviously indecision here about the legislation 
that we have drafted here, and what legislation we have had in place in our previous 
ordinances, and many of us feel that the Clauses that we have in place already and that are in 
516 and 517 should be adequate to deal with the issues that confront us, but there is obviously 
different interpretations, and what I have seen from the whole of this piece of legislation is 
that wherever there is any doubt we have added additional Clauses. I referred to the issue of 
flick knives earlier in the afternoon, and we seem to have been very much belt and braces 
throughout the legislation to pick up specifics and to cover them, rather than have blanket 
Clauses on certain issues, so I think that the Honourable Gavin Short has a point about 
looking at further and seeking further clarification, and if that requires additional Clauses, 
then so be it.  I think we need to consider the Clause that the Honourable Gavin Short has 
brought forward and do further work on it.  I would not support it today in its current form, 
but we haven’t got to the bottom of this issue, and I think we should ask the Attorney 
General’s Chambers to work on this for us, and bring to us something that we can consider, 
that could be added to this legislation at a later date to ensure that we are comfortable, that we 
have got the powers to take action, that the police have got powers to take action where there 
are infringements and people are put in or caused distress by actions from the people that visit 
our Islands.  I don’t support the Clause as presented by the Honourable Gavin Short, but I do 
commend the Attorney General’s Chambers to continue to work on this particular issue. 

The Honourable Ian Hansen 

Thank you Mr Speaker, Honourable Members, this, of course, is a very emotive issue and I 
know people get very worked up about it, indeed I do, and I think probably those of us who 
were either shot at or spent weeks under armed supervision are probably more emotive than 
others about it.  I wasn’t here for the debate at the Select Committee, and I can imagine it was 
a very thorough debate as I have heard.  I am not sure from the introduction of this Clause 
would we actually see more action.  I am not convinced that we will, to be honest.  I think 
there probably is enough in place if only the action can be taken, and I don’t mean that as a 
criticism of the police in anyway, but I think there is something there to be worked on.  I 
agree with the Honourable Phyl Rendell and the Honourable Jan Cheek that this is not 
something we should just put to one side forever.  I think it does need a lot more work on it 
and I would very much support that.  

Mr Speaker, I think while my heart is much in favour of the introduction of this Clause, my 
head actually is suggesting to me strongly that it would not be in the Falkland Island 
Government’s best interests to introduce this Clause at the present moment. 

The Honourable Mike Summers OBE 

Mr Speaker, Honourable Members, we did indeed spend a lot of time discussing these issues, 
both in respect of Clause 515, 516, 517 and the whole suite of options available to us to 
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prevent disorderly, threatening, insulting or abusive behaviour.  We pressed the drafters and 
the legal advisors quite strongly on whether in fact this legislation was adequate.  I think on 
balance by the end of the discussion I had heard enough to believe that it is adequate if used 
in the right way, and that’s going to be the key issue.  This is emotional, it’s emotional not 
only for those who were directly involved in action in 1982, but for everybody who’s a 
Falkland Islander and has protected the integrity of these Islands for many decades.  I don’t 
believe that the activities of this relatively small group of people who come here subversively 
waiving their flags and taking pictures when nobody is looking actually do anything to 
further the claims of Argentina over the Falklands, they do nothing, all they are doing is 
sneaking around in the dark, sneaking around behind peoples’ backs pretending to be 
something that, frankly, they are not.  We are a strong and confident people, we’re confident 
about our political position, and I don’t think we need to allow what are, in general terms, 
relatively minor disruptions, take us off the path of self-determination and take us off the path 
of political progress that we’re involved in.  There are serious constitutional issues with being 
as direct as my Honourable friend suggests in trying to deal with these issues, and I concur 
with the words of the Honourable Michael Poole about being very careful about protecting 
the freedom of speech, which is a sacred principle to our Constitution and to the constitutions 
of all free nations. 

I think what we need to work on in the forthcoming weeks is making sure that everybody 
who visits our Islands understands the law, understands the implication or where it is 
necessary understands the implications of any actions they might take, and understands that if 
they use disorderly, threatening, insulting or abusive behaviour they are subject to the forces 
of the law.  In the current circumstances, Mr Speaker, I don’t support adding additional words 
to the Bill, but I think we do need to work hard on making sure that the drafting that we 
already have in the Bill is used properly and to the protection of the people of the Falkland 
Islands, who are entitled to protection under our law and our Constitution as much as, if not 
more than, any visitors are.  

Thank you. 

The Honourable Dr Barry Elsby 

Mr Speaker, Honourable Members, much has been said already and I won’t repeat it.  I think 
the Honourable Mike Summers just finished up by saying, the law is there if the law is used 
properly. We have had many discussions with the police and with the Attorney General’s 
Department over the years on this very issue of flag waving and such like.  We as MLAs 
have no input in how those laws are used, rightly so, so I fear that if the police and the 
Attorney General have not brought any people to court for flag flying or wearing paramilitary 
uniforms up till now, one wonders how they will change.  Because if they do suddenly start 
to bring people to court, it means they haven’t been enacting the law properly in the past, but 
we are assured that they have been.  I don’t see that the present law will change, I don’t think 
that will control the problem and I think it is growing problem.  As everyone has said, the 
Falkland Islanders are a very tolerant people, and the fact that we allow and indeed encourage 
veterans from both sides to visit the Islands and also relatives of the dead buried in Darwin 
Cemetery to visit shows that we are a very compassionate country.   

My concern is that the problem will escalate such that someone will be flying a flag and an 
Islander will be so upset by this that they will punch that person on the nose.  And the danger 
is the person who did the punching will be arrested, the person flying the flag and causing an 
upset will almost certainly not be.  Certainly, in the past, the police have told us they can’t act 

Record of the Meeting of the Legislative Assembly 
Held in Stanley on Thursday 30 October 2014 

123 
 



until a breach of the peace has actually taken place, and yet we all read in Section 517 that 
they can act if a person is likely to cause harassment alarm or distress.  I think the things that 
go on latterly and certainly they are not all veterans that are here, a lot of the people doing the 
flag flying and wearing paramilitary uniforms are too young to be veterans.  I don’t want to 
see any new legislation, but I don’t see that the present legislation as it stands will control 
things.  People are rightly worried that any controls might be a breach of the Constitution, but 
any country is allowed to take actions and introduce laws that they feel need to be enacted, 
and I refer to, for instance, in Germany it’s a criminal offence to deny the holocaust took 
place.  Germany has a constitution that allows people free expression of their views, but if 
you deny the holocaust you can be arrested.  In France they similarly have a very good 
constitution, but a couple of years ago they banned the wearing of full face veils and burkas 
in public.  Under our Constitution I am sure the Attorney General will say that’s probably 
illegal here, but it isn’t in those countries, and so we must be careful that we remain a tolerant 
people, but we have to react to problems that we see developing before Islanders end up in 
prison, and I know there is strong feeling out there in the Islands as a whole that we as MLAs 
are not doing enough.  I had a phone call last night and another email this morning saying 
“are you going to bring this subject up in the Assembly?” I told them I would. 

Where the Honourable Gavin Short’s amendment is correct, whether it can be improved I am 
not sure, but I don’t think we can carry on with the status quo and for that I reason I would 
support the amendment. 

The Honourable Gavin Short 

Thank you very much, I shall try to be gracious in defeat, obviously thanking the Honourable 
Dr Barry Elsby for his full support and perhaps for actually having a very good grasp and 
understanding of what is happening out on the streets, and also thanks to other Members who 
gave partial support. 

I hope that my colleagues are correct that the powers that we have at present are enough, I 
still have very, very, serious doubts, and I still think if we are not careful we are going to end 
up in a situation where there is going to be a confrontation and I will probably go around 
saying “I told you so”.   

Thank you very much. 

Mr Speaker 

Honourable Members we will go to a vote now.  The Motion is that the proposed Clause 
516A is included in the Bill.  Those in favour would you please show – 2 in favour, those 
against – 6 against.  Thank you that Motion fails, and Clause 516A is not included in the Bill. 

Deputy Clerk of the Assembly 

Clauses 517 to 520 

The Attorney General  

Mr Speaker, I beg to move Clauses 517 to 520 stand part of the Bill. 
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Mr Speaker 

Honourable Members, the motion is that Clauses 517 to 520 stand part of the Bill.  Is there 
any objection to that?  There is no objection, Clauses 517 to 520 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 521 to 525 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clauses 521 to 525 and the cross 
heading ‘Raves’ be omitted and the Bill be renumber accordingly. 

Mr Speaker  

Honourable Members, the motion is that Clauses 521 to 525 and the cross heading be omitted 
from the Bill.  Is there any objection to that?  There is no objection, Clauses 521-525 are 
omitted. 

Deputy Clerk of the Assembly 

Clauses 526 to 534 

The Attorney General  

Mr Speaker, I beg to move Clauses 526 to 534 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 526 to 534 stand part of the Bill.  Is there 
any objection to that?  There is no objection, Clauses 526 to 534 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 22 - Hate Crimes 

Clauses 535 to 560 

The Attorney General  

Mr Speaker, I beg to move that Clauses 535 to 560 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 535 to 560 stand part of the Bill.  Is there 
any objection to that motion?  There is no objection, Clauses 535 to 560 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 23 - Public Nuisances 

Clauses 561 and 562 
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The Attorney General  

Mr Speaker, I beg to move that Clauses 561 and 562 be omitted. 

Mr Speaker 

Honourable Members, the motion is that Clauses 561and 562 be omitted from the Bill.   

The Honourable Michael Poole 

Thank you Mr Speaker, Honourable Colleagues, I personally would like to see Clauses 561 
and 562 in relation to noise nuisance remain in the Bill.  Whilst I am not going to sit here and 
claim that noise nuisance is a massive issue in our community, and it’s that wide spread, but I 
think there is no doubt that it does exist to some extent, particularly within Stanley and 
probably only within Stanley.  It appears as if the problem generally stems from occasional 
house parties by private individuals or more regularly from loud music from the pubs around 
town.  These two Clauses would make it an offence chargeable by a fine if a reasonable 
person is annoyed or distressed by the noise whilst having regard for time of the day.  It 
would also give the police powers to ask people to reduce or cease their unreasonable noise.  
The second Clause also allows for the Governor to issue permits exempting from these 
restrictions if deemed suitable to do so.  I would hope that nobody would ever be prosecuted 
under these Clauses as if we were to introduce them, I think and believe that people would 
then respond to polite requests from the police to keep their noise down, which I think is 
exactly how it should work.  And as I say, whilst it’s not a widespread issue currently, as the 
town continues to grow in the future, I think it could become a greater issue, and we do have 
the right to a private life that shouldn’t rudely intruded upon by other people’s excessive and 
unreasonable noise.  So, on that basis I would like to see these Clauses remain in the Bill.  
Thank you Mr Speaker. 

The Honourable Gavin Short 

Mr Speaker, I fully support the sentiments expressed by my Honourable Colleague Michael 
Poole.  I actually find these Clauses to be well written, their effect and the way they would be 
implemented I see to be totally reasonable. It’s a graduated approach, at the moment there is 
nothing.  We have had incidences where certainly one person decided to have a one person 
party next door to a house where, in fact, at that stage there was a couple of week old baby, as 
well as other children. At certainly I think about midnight or thereafter, the lady of the house 
went and knocked on the door and got told to go away in no uncertain terms because the 
gentleman knew we had no provisions in the Falklands.  As I say, I know I am repeating 
myself, I actually find these to be very sensible provisions, I think they are workable, they do 
not go out of their way to be killjoy and I would very much recommend them to the House 
and wish they stay as part of this Bill.  

The Honourable Mike Summers OBE 

Mr Speaker, Honourable Members, when I had first heard of and saw the inclusion of noise 
nuisance in the Crimes Bill I wasn’t particularly disposed towards it, but having read the way 
that they are crafted I am very much more disposed to supporting these Clauses.  I think there 
is probably little doubt that we need some kind of stick as opposed to a carrot to deal with the 
issue of noise nuisance on an occasional basis, and the question is how you do it rather than 
whether you do it at all.  I think, I agree with the sentiments of the Honourable Gavin Short 
and the Honourable Michael Poole, that giving your local bobby the authority to go to 
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somebody’s house and say “actually that is not really very sociable and you should stop 
doing that” with a little bit of clout behind is almost certainly the way to do it.  Although, not 
so terribly well-disposed to having noise nuisance as a crime, I think this probably is the best 
way to go in our current circumstances.  We don’t have anybody else who can implement 
these kinds of provisions, and your friendly neighbourhood cop is probably the right person 
to do it, so I support the retention of 561 and 562. 

The Honourable Phyl Rendell MBE 

Mr Speaker, Honourable Members, I don’t support the inclusion of these Clauses in the Bill 
as was discussed at Select Committee. I have a different view to the honourable Mike 
Summers, I don’t agree with using stick, I agree with using carrot where possible and I just 
think this is very open ended, and where will it end up.  I think it could end up, if we are not 
careful, as going as far as dogs barking and cockerels crowing and people complaining about 
noise.  So, I don’t think this is the right place for dealing with this matter, and I do wish to see 
the exclusion, and do think we need to give this further thought and if we had a more clear 
definition of extent of the noise nuisance, I might be disposed to look at it in due course and 
have it added at a later date, but as it is written I’m concerned about the extent to which it 
could apply, and I don’t want to make people into criminals. I am very conscious of what 
happens when people get a criminal record, and how that can restrict their application for 
work, particularly working overseas.  I would not like to see these Clauses implemented. 

The Honourable Ian Hansen 

Thank you Mr Speaker, Honourable Members; of course again, I wasn’t party to the 
discussion at the Select Committee.  Having read the Clauses I was very much of the opinion 
as the Honourable Gavin Short, I felt that they weren’t too unreasonable.  I am of the mind to 
include them in the Bill. 

The Honourable Jan Cheek 

I share the concerns expressed by the Honourable Phyl Rendell.  Noise is very hard to define 
and what annoys one person may well not annoy another.  I would like to see a lot more work 
done on this before we make into a law, especially criminal law. 

The Honourable Roger Edwards 

Mr Speaker, it is obvious from the previous comments that there was much debate in the 
Select Committee on this particular noise nuisance, and should we or should we not leave it 
in.  The general consensus was that it should be deleted, but it was opposed by the 
Honourable Gavin Short and the matter was going to be debated here by the Committee of 
the Whole. 

An option would be to not enact at the time of passing the Crimes Bill in Executive Council, 
but to delay this like previous Clause that we decided we could delay, and then we could raise 
and debate and go out for further public comment and then take it back to Executive Council 
and Legislative Assembly to be enacted at that time.  I am not strictly against taking it out, 
but I think, if I were forced to make a decision I would take it out, but an acceptable 
alternative to me would be to do as we did with the previous Clause, take it to Executive 
Council, not enact it at the time of the rest of the Crimes Bill and then raise and debate. 
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The Honourable Dr Barry Elsby 

Mr Speaker, Honourable Members, I feel we should remove this from the Bill and I say that 
because you can’t argue about what you see here, it’s a reasonable two Clauses, but I think 
it’s the beginning of a very large wedge.  I think this is the very beginning of a process and 
most of the nuisances, as I think the Honourable Michael Poole said, are often related to 
licenced premises late night tipping out, people making too much noise and those can be 
addressed under the Licencing Ordinance, making it an offence then the person could lose 
their licence and that is certainly the case in the United Kingdom.  These days, when people 
leave the premises, the landlords are very careful to make sure they don’t make any noise and 
to reduce that noise because they are going to lose their licence if they don’t.   

We have already discussed the fact that we have laws to control people who are flying flags 
or something like that, and if you think you might be going to cause a breach of the peace the 
police can act accordingly, so I think there is legislation there already that could be used in 
the extreme cases where noise is so bad that the police are called.  Certainly, we have had 
discussions with the police, and I wouldn’t want to speak for them, but their concern was we 
need laws to back this up, what is a reasonable noise and I hear it is how a normal reasonable 
person would judge it.  I think before very long we would have to enact laws, employ an 
environmental noise officer to go around inspecting, with all the paraphernalia that goes with 
that, and it’s where do you draw the line.  I have had a number of people phone me up over 
the years about noise, and most of the time it’s a rooster in a yard, people being woken at 
4am or 5am with the rooster.  It’s not usually bigger things than that, and I think this law will 
be detrimental to the way things are, so I would very much not be in favour of enacting this. 

Mr Speaker 

The Honourable Mike Summers, do you wish to comment? 

The Honourable Mike Summers OBE 

No. I was simply going to say that I have a very simple solution for dealing with a rooster and 
I would be happy to talk to the Honourable Member.   

Mr Speaker 

The Honourable Michael Poole would you like to sum up. 

The Honourable Michael Poole 

Thank you Mr Speaker, Honourable Members, there was a common theme here from a 
couple of Honourable Colleagues about potentially getting more evidence for this and further 
consultation.  I would just say that these two Clauses were the result of I think over 12 
months, probably 18 month’s work by a working group looking at this very issue, who came 
to the conclusion, and it was a working group that consisted of a couple of MLAs, a number 
of officers from the Attorney General’s, Environmental Planning Department, the Police and 
also had a couple of public community representatives on there as well, and their conclusion 
was that this was the best way to deal with this issue, and as I had said in my introduction, 
nobody on that group would claim that this is an everyday occurrence, but it certainly exists 
and I think the evidence that was given to that group was just enough to warrant considering 
these two Clauses, so I am not entirely sure what more we would gain from going back out to 
public consultation at this point. 
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Thank you Mr Speaker. 

The Honourable Dr Barry Elsby 

I wonder if the Honourable Michael Poole is able to tell me, when you discussed all this with 
the police and they saw the Clauses here, were they totally happy that they could enforce 
them. 

The Honourable Gavin Short 

I actually sat on the group right from the beginning.  There were reservations from the police 
simply because they did not, rightly so, want to go into a house full of, for example, I don’t 
wish to give anyone a bad name, why don’t we just call them rowdy gentleman, if there was a 
whole heap and you had only one policeman. They said they didn’t want to risk their 
policeman and rightly so, and that wouldn’t happen, I know.  In those cases you would sit 
back, you would observe, take your notes and you would have your retribution in the cold 
light of day, but most folk if you go and bang on their door, and I have had a lot of phone 
calls when I was on the last Assembly about this, having the police portfolio, and noise is like 
earache, it’s like toothache.  When it starts you don’t want to wait three weeks to get rid of 
this, you want it to stop as quickly as you possibly can, and it wasn’t roosters, this was 
gramophones and such like.  

The Honourable Mike Summers OBE 

Mr Speaker, just to clarify that this issue has been discussed on a number of occasions at the 
Police Committee, indeed Mr Speaker you may have been present on more than one 
occasion, and the police are very firmly of the view that they do not have the power to deal 
with this issue under existing law, so to hope, I guess, that there is some other way of dealing 
with this by making policeman more forceful, or making them more friendly, or having more 
of them on the street, there is no provision for them to require people to cease noise, so unless 
we do something that provides that ability to the police force, they cannot act.  Are they 
completely satisfied with these provisions, I think from a policing perspective, they are 
satisfied that they can be made to work, are they entirely happy with it, probably not because 
it gives them another job to do and potentially puts them into difficult situations, but whoever 
is going to carry out this function is going to be in a difficult situation, and the police are 
probably better equipped to do it than anybody else. 

The Honourable Dr Barry Elsby 

I wonder Mr Speaker, Honourable Members, if I could just ask the Attorney General on 
Clause 517, Disorderly Conduct – would that not be a law that we could use for rowdy 
houses where gramophones, probably 78’s, are played. 

The Attorney General 

Mr Speaker, if I may, the answer to the question is no, because it’s inside a private dwelling, 
so the other offence that the Honourable Members referred to has to take place in public, so 
you would need this Clause or something similar to address a matter arising out of that sort of 
nuisance in a private dwelling. 

Mrs Speaker 

Thank you. Is that sufficient? 
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The Honourable Dr Barry Elsby 

If I look at disorderly conduct in section 2, ‘an offence under this section maybe committed 
in the public or a private place’. 

The Attorney General 

I am advised by my advisor that a dwelling is excluded for these purposes, as Members may 
have heard. 

The Honourable Phyl Rendell MBE 

Mr Speaker, Honourable Members, I would just like to take up one point made by the 
Honourable Michael Poole. He said in his defence of applying these Clauses that they 
probably wouldn’t be used very often or if not at all. I think whenever you, and this is for 
those who seem to be minded to vote that these Clauses are added, that if you put Clauses 
into law they are there to be used, and no doubt will be used, so the fundamental point about 
this is you are going to criminalise people that are subject to noise nuisance, and that is the 
fundamental issue that I have with this, and why I don’t wish to proceed along that route. 

The Honourable Gavin Short 

By leaving this out then you are quite happy that people who are subjected to this, and this 
sort of thing, can make folk’s life miserable, so you are quite happy that that continues. 

The Honourable Phyl Rendell MBE 

I am not happy about it, but I don’t wish to see a piece of legislation being implemented 
whereby we are going to have yet more criminalisation of our community. 

Mr Speaker 

Does any other Member wish to speak?  No. 

The Motion which was the original one is that Clauses 561 and 562 be omitted from the Bill.  
Could I have an indication of those who are voting for the Motion that these Clauses will be 
omitted from the bill. OK, and those against. That, I am afraid that’s 4 to each side of the 
argument so the Motion fails, and in fact the Clauses will be omitted from the Bill.  Sorry, my 
apologies, the Motion fails, and yes, you are right. Yes, the Motion fails and therefore the 
next Motion will be that Clauses 561 and 562 do stand of the Bill.  Is there any objection to 
that Motion?  The original Motion was that Clause 561 and 562 be omitted, because it was 
equal that Motion fails, and therefore it follows that 561 and 562 do stand part of the Bill.  So 
they are reinstated. 

Deputy Clerk of the Assembly 

Clause 563 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move Clause 563 be amended by omitting sub-
clauses (a), (b), (c), and (f); and that the amended Clause stands part of the Bill. 
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Mr Speaker 

Honourable Members, the motion is that the amended Clause 563 stands part of the Bill.  Is 
there any objection to that?  There is no objection, Clause 563 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clause 564 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move Clause 564 be amended as follows -  

(i) in sub-clause (a) that the words ‘or road’ are inserted after the word ‘highway’; 

(ii) by omitting sub-clauses (d), (e), (f), and (g); and 

(iii) in sub-clause (j) by omitting the word ‘furiously’ twice and inserting ‘dangerously’ in 
each place;   

and that the amended Clause stands part of the Bill. 

Mr Speaker  

Honourable Members, the motion is that the amended Clause 564 stands part of the Bill.  Is 
there any objection to that?   

The Honourable Gavin Short 

Mr Speaker, perhaps you could forgive me, it’s been a long day so I thought I would 
probably end on a bit of levity.  There are times perhaps in the English language where 
modernisation is not always a good thing, and original words or phrases can bring a richness 
to our language that perhaps some modern phrases don’t, and I was wondering unless there is 
some wondrous legal reason why we should change, why can we not keep in two place the 
word “furiously” so that would be “to arrive or drive furiously any horse or carriage” or 
“drive furiously any livestock”. 

The Attorney General 

Mr Speaker, the answer is probably: not really, but I shall try.  I think the advantage is that 
“dangerously” requires an onus to demonstrate that whilst doing it fast and with some 
passion, you were nonetheless causing danger, and that therefore it’s an improvement and 
provides a degree of objectivity as to the reason why the purpose should be outlawed, namely 
that you are causing danger to others. One could arguably do something furiously, but 
completely safely and I think therefore we would prefer the word, although I am entirely in 
agreement that on occasion the rich tapestry of the English language can indeed add some 
beauty to these things, but in this case, I think it is to our assistance to change the word. 

The Honourable Dr Barry Elsby 

I wouldn’t wish to introduce levity here, Mr Speaker or Honourable Members, but leading on 
from that, are there any standards to determine when livestock are being driven dangerously 
or furiously, and will those apply on the West. 
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The Attorney General 

May I first assure Members that the intention of this Bill is that it has effect across the 
Falkland Islands, and indeed in its territorial waters, so yes, anything we agree will indeed 
apply to the West, and I do not believe that it is appropriate to have a different standard in 
this regard, there will be in fact some British case law, I am sure, in relation to this issue that 
we may be able to draw upon, however I have not researched it, and therefore am not able to 
comment with any degree of confidence, Mr Speaker. 

Mr Speaker 

Is there any other Member who wishes to comment? 

The Honourable Gavin Short 

I just wish to bow to the Attorney General and withdraw my comment … 

Mr Speaker 

The Motion then, is that the amended Clause 564 stands part of the Bill.  Is there any 
objection to that?  There is no objection, Clause 564 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clause 565 

The Attorney General  

Mr Speaker, I beg to move Clause 565 stands part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clause 565 stands part of the Bill.  Is there any 
objection to that motion?  There is no objection, Clause 565 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clause 566 

The Attorney General  

Mr Speaker, I beg to move that Clause 566 be omitted and the Bill be renumbered 
accordingly. 

Mr Speaker 

Honourable Members, the motion is that Clauses 566 be omitted from the Bill.  Is there any 
objection to that motion?  There is no objection, Clause 566 will be omitted from the Bill. 

Deputy Clerk of the Assembly 

Part 24 - Criminal Trespass 

Clause 567 
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The Attorney General  

Mr Speaker, I beg to move that Clause 567 stands part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clause 567 stands part of the Bill.  Is there any 
objection to that motion?  There is no objection, Clause 567 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clause 568 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 568 be omitted from the Bill 
and a new Clause 568 be substituted which will read as follows: 

‘568. Failing to obey directions to leave land 
(1)  If a police officer of the rank of Inspector or above reasonably believes — 
 
(a) that a person is trespassing on land with the purpose of residing there for any period; 
 
(b) that reasonable steps have been taken by or on behalf of the occupier to ask the person 
to leave; and  
 
(c)  

(i) that the person has caused damage to the land or to property on the land or used 
threatening, abusive or insulting words or behaviour towards the occupier, a member of 
the occupier’s family or an employee or agent of the occupier; or 
(ii)that the person has a vehicle on the land, 
the officer may direct the person to leave the land and to remove any vehicles or other 
property the person has with him or her on the land.  

  
(2)  If the police officer reasonably believes that the person was not originally a trespasser but 
has become a trespasser, on the land, the officer must reasonably believe that the other 
conditions specified in subsection (1) are satisfied after the person became a trespasser before 
the officer can exercise the power conferred by subsection (1).  
 
(3)  A direction under subsection (1), if not communicated to the person referred to in that 
subsection by the police officer giving the direction, may be communicated to the person by 
any police officer at the scene.  
 
(4)  A person who, knowing that a direction under subsection (1) has been given which 
applies to the person — 
  
(a) fails to leave the land as soon as reasonably practicable; or 
 
(b) having left again enters the land as a trespasser within 3 months after the direction 
was given, 
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commits an offence. 
Penalty: Imprisonment for 3 months or a fine at level 4 on the standard scale, or both. 
 
(5)  If a direction has been given under subsection (1) and a police officer reasonably suspects 
that any person to whom the direction applies has, without reasonable excuse — 
  
(a) failed to remove from the land a vehicle which appears to the officer to belong to the 
person or to be in the person’s possession or under the person’s control; or 
 
(b) entered the land as a trespasser with a vehicle within 3 months after the direction was 
given, 
the officer may seize and remove the vehicle.   
 
(6)  In proceedings for an offence under this section it is a defence for the defendant to show - 
 
(a) that the defendant was not trespassing on the land; or 
 
(b) that the defendant had a reasonable excuse for failing to leave the land as soon as 
reasonably practicable or, as the case may be, for again entering the land as a trespasser. 
 
(7) A person may be regarded for the purposes of this section as having a purpose of residing 
in a place even if the person has a home elsewhere.’ 
 
and Mr Speaker that this Clause 568 as amended stands part of the Bill. 
 

Mr Speaker 

Honourable Members, the motion is that Clause 568 as originally drafted be omitted from the 
Bill and the new Clause 568 as read be substituted and stands part of the Bill.  Is there any 
objection to that motion?  There is no objection, Clause 568 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clause 569 

The Attorney General  

Mr Speaker, I beg to move that Clause 569 be omitted. 

Mr Speaker 

Honourable Members, the motion is that Clause 569 be omitted from the Bill.  Are there any 
objections to that Motion?  There is no objection, Clause 569 is omitted from the Bill. 

Deputy Clerk of the Assembly  

Clauses 570 and 571 
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The Attorney General  

Mr Speaker, I beg to move Clauses 570 and 571 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 570 and 571 stand part of the Bill.  Is there 
any objection to this motion?  There is no objection, Clauses 570 and 571 stand part of the 
Bill. 

Deputy Clerk of the Assembly 

Clauses 572 to 574 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clauses 572 to 574 be omitted and the 
Bill be renumbered accordingly. 

 Mr Speaker 

Honourable Members, the motion is that Clauses 572 to 574 be omitted from the Bill.  Is 
there any objection to that motion?  There is no objection, Clauses 572 and 574 are therefore 
omitted from the Bill.   

Deputy Clerk of the Assembly 

Clauses 575 to 578 

The Attorney General  

Mr Speaker, I beg to move Clauses 575 to 578 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 575 to 578 stand part of the Bill.  Is there 
any objection to that motion?  There is no objection, Clauses 575 to 578 stand part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 579 to 581 

The Attorney General  

Mr Speaker, I beg to move that Clauses 579 to 581 be omitted and the Bill will be 
renumbered accordingly.   

Mr Speaker 

Honourable Members, the motion is that Clauses 579 to 581 be omitted from the Bill.  Is 
there any objection to that motion?  There is no objection, Clauses 579 to 581 are omitted 
from the Bill. 

Deputy Clerk of the Assembly 

Clause 582 
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The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 582 be omitted and a new 
Clause 582 be substituted which will read as follows -  

‘582. Camping without permission 
(1) A person who camps on any land except with the permission, whether express or implied, 
of the occupier of the land commits an offence. 
Penalty: Imprisonment for 1 month or a fine at level 3 on the standard scale, or both. 
 
(2) Nothing in this section applies to a police officer or other public officer when engaged in 
the execution of his or her duty.’ 
 
And that the new Clause 582 stand part of the Bill. 
 
The Honourable Ian Hansen 
 
Thank you Mr Speaker, just a point of clarification if I may please, with the Attorney 
General.  Where is says nothing in this section 2 applies to a police or other public officer –
what is the definition of a public officer in that? 
 
The Attorney General 
 
Thank you Mr Speaker. I believe the definition is in Clause 2 of the Bill but effectively a 
government employee, but I can rephrase specific details. 
 
The Honourable Ian Hansen 
 
Well, that leads me to my next question, so then would it mean that for instance the Public 
Works Department could set up a road camp on somebody’s property without getting 
permission? 
 
The Attorney General 
 
Mr Speaker, I would like to correct my earlier comments on “public officer”. I don’t believe 
it is in Clause 2 as I previously indicated.  My belief is that public officer would be defined as 
anybody undertaking a public duty in the employment of the Government for example, and 
therefore, technically yes, if a public officer were to set up camp for the purpose of installing 
the road they would not be committing an offence under this piece of legislation.  There may 
well be other action being taken at civil law, but it wouldn’t be criminalised. 
 
The Honourable Roger Edwards 
 
I would just question the Attorney General. Does this not apply really to someone who is 
pitching a tent rather than the earlier provisions for trespass where they are entering land for 
the purpose to live. Would that not be the purpose for a road camp so they could be covered 
under the previous one. 
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The Attorney General 
 
I am very grateful to the Honourable Members for his intervention.  In response to the first 
question, technically, if they were prepared for camping it would still apply, so I don’t think 
it is distinct, but I take the point that the purpose of erecting a tent may not be of the purpose 
of camping as set out here, but if they were undertaking camping then they would technically 
be caught, sorry, they would technically be omitted. 
 
The Honourable Gavin Short 
 
Mr Speaker, I was just going to raise the same point as the Honourable Roger Edwards did 
about the actual camping side of it.  I would perhaps just make the observation I don’t have 
many boys left within Public Works Department Roads now, and I think I would have a lot 
less if we made them live in tents. 
 
Mr Speaker 
 
Does any other Members wish to comment?  No. 
 
The motion is that Clause 582 as drafted be omitted and the new Clause 582 as read be 
substituted and stand part of the Bill.  Is there any objection to that?  There is no objection, 
Clause 582 stands part of the Bill. 

Deputy Clerk of the Assembly 

Clause 583 

The Attorney General  

Mr Speaker, I beg to move Clause 583 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clause 583 stands part of the Bill.  Is there any 
objection to that motion?  There is no objection, Clause 583 stands part of the Bill. 

Deputy Clerk of the Assembly 

Part 25 heading 

The Attorney General  

Mr Speaker, I beg to move that the heading to Part 25 be amended to read ‘Obscene 
Publications’, and that so amended the heading stands part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that the heading to Part 25 is amended as read and stands 
part of the Bill.  Is there any objection to that motion?  There is no objection, the heading to 
Part 25 as amended stands part of the Bill. 
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Deputy Clerk of the Assembly 

Clause 584 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Clause 584 be amended as follows - 

(i) in sub-clause (1) the definition of ‘harmful publication’ be omitted; and  

(ii) that sub-clause (2) be omitted;  

and that the amended Clause stands part of the Bill.  

Mr Speaker  

Honourable Members, the motion is that Clause 584 be amended and stands part of the Bill.  
Is there any objection to that motion?  There is no objection, Clause 584 as amended stands 
part of the Bill. 

Deputy Clerk of the Assembly 

Clauses 585 to 587 

The Attorney General  

Mr Speaker, I beg to move that Clauses 585 to 587 be omitted. 

Mr Speaker 

Honourable Members, the motion is that Clauses 585 to 587 be omitted from the Bill.  Is 
there any objection to this motion?  There is no objection, Clauses 585 to 587 are omitted 
from the Bill.  

Deputy Clerk of the Assembly 

Clauses 588 to 597 

The Attorney General  

Mr Speaker, I beg to move Clauses 588 to 597 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Clauses 588 to 597 stand part of the Bill.  Is there 
any objection?  There is no objection, Clauses 588 to 597 stand part of the Bill. 

Deputy Clerk of the Assembly 

Part 26 – Miscellaneous and Transitional 

Clauses 598 to 605 

The Attorney General  

Mr Speaker, I beg to move Clauses 598 to 605 stand part of the Bill. 
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Mr Speaker 

Honourable Members, the motion is that Clauses 598 to 605 stand part of the Bill.  Is there 
any objection to that motion?  There is no objection, Clauses 598 to 605 stand part of the Bill. 

Deputy Clerk of the Assembly 

Schedules 1 to 4 

The Attorney General  

Mr Speaker, I beg to move Schedules 1 to 4 stand part of the Bill. 

Mr Speaker 

Honourable Members, the motion is that Schedules 1 to 4 stand part of the Bill.  Is there any 
objection to that motion?  There is no objection, Schedules 1 to 4 stand part of the Bill. 

Deputy Clerk of the Assembly 

Schedule 5 – Repealed and disapplied laws 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that Schedule 5 is amended as follows, and 
the amended Schedule stands part of the Bill – 

(i) in Part A add ‘Protection from Harassment Ordinance 2014’ 

(ii) in Part C add ‘Uniforms Act 1894 section 2’ and ‘Children and Young Persons (Harmful 
Publications) Act 1955. 

Mr Speaker 

Honourable Members, the motion is that the amended Schedule 5 stands part of the Bill.  Is 
there any objection to that?  There is no objection, the amended Schedule 5 stands part of the 
Bill. 

Deputy Clerk of the Assembly 

Select Committee Report List of Consequential Amendments and Drafting Errors. 

The Attorney General  

Thank you Mr Speaker, Honourable Members, I beg to move that all of the remaining 
typographical and consequential amendments listed in the Select Committee Report on the 
Crimes Bill, and which have not already been considered by the Assembly, stand part of the 
Bill. 

Mr Speaker 

Honourable Members, the motion is that the remaining typographical and consequential 
amendments listed in the Select Committee Report on the Crimes Bill stand part of the Bill.  
Is there any objection to that motion?  There is no objection, those amendments as listed 
stand part of the Bill. 
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Mr Speaker 

The Assembly resumes. 

The Attorney General  

Mr Speaker, Honourable Members, I beg to move that the Bill is read a third time and do 
pass. 

The Honourable Roger Edwards 

I second that Motion. 

Mr Speaker 

Honourable Members, the motion is that the Bill be read a third time and passes.  Is there any 
objection to that?  There is no objection, the Bill will be read a third time and do pass. 

Deputy Clerk of the Assembly 

Crimes Bill 2014. 

The Motion for Adjournment. 

The Honourable Chief Executive 

Mr Speaker, Honourable Members, I am very happy and relieved to move this House to be 
adjourned sine die. 

The Honourable Gavin Short 

Mr Speaker, Honourable Members you will also be relieved to know that I didn’t have time 
to prepare an adjournment speech, thinking it wasn’t going to happen until tomorrow.  It has 
been a marathon session and really I want to say before I actually collapse in a corner and 
witter to myself for a couple of hours, is I would like to give grateful thanks obviously to the 
legislative drafter who helped me a lot in my proposed amendment to the Bill, it was a bit 
rough and ready, but he did do a splendid job, and as I did say to him, he actually did manage 
to produce a silk purse out of a sow’s ear.  Also my very grateful thanks to Cherie, who I 
think played a real blinder today, so with that I shall sit down.   

Thank you. 

The Honourable Phyl Rendell MBE 

Mr Speaker, Honourable Members, I will be very brief, I take notice we have timed it 
extremely well for half past four.  I just want to thank everybody that’s worked really long 
hours on these two massive Bills that we have considered today.  I think we have got a good 
outcome and I do welcome the frank debate that we have had in Legislative Assembly today, 
and I think we should never be restricted from discussing difficult matters.  I know that we 
often consider that it’s a problem to raise issues sometimes knowing how broadly that our 
debates are spread, but I do think it’s absolutely vital that we do discuss issues frankly in this 
House and I am grateful for all those that have contributed to that forward and frank debate 
today.  I hope, to Camp listeners, now that we have concluded these massive pieces of 
legislation and bringing them into law, that we can get out to Camp a bit more. 
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Thank you very much, Mr Speaker. 

The Honourable Ian Hansen 

Thank you Mr Speaker, Honourable Members I will be extremely brief.  I would just like to 
thank everybody who has been involved in this massive piece of legislation, I know there has 
been a huge amount of work gone into it, and I would also like to perhaps especially mention 
the Honourable Roger Edwards who has done a very sterling job of chairing all the Select 
Committees. 

I support the Motion. 

The Honourable Jan Cheek 

Mr Speaker, Honourable Members, I wouldn’t like us to end today without naming Gillian 
Curl who’s the author of an enormous amount of this work, and not only thank her, but 
obviously thank all the other people in the Attorney General’s office who have been 
involved, and Cherie who has been getting us the right bits of paper in the right place at the 
right time, and I am sure she will be delighted it’s all over.  I would also like to recognise the 
hard work that my Colleagues did in my absence which meant that I was able to pick up on 
the work they had done, and I didn’t find any ghastly omissions or things that I wanted to 
amend. 

I support the Motion. 

The Honourable Mike Summers OBE 

Mr Speaker, Honourable Members, there has been quite a large team involved in all of this 
work and I would like to add my thanks to them, to Gillian, of course, who’s guided us 
through both information discussions and the Select Committee with endless explanations of 
various things.  To John Wilson, the original drafter, without whose assistance none of this 
would have happened.  To the staff of the Attorney General’s Chambers, not only the 
Attorney General but Ros Cheek and others who have added to this process and, of course, to 
the secretarial staff in the Attorney General’s Chambers who must not be forgotten, Barbara 
in particular, I think, has put in hundreds of hours to this process, and undoubtedly others 
who I haven’t remembered.  Obviously Cherie in our office has had to produce reams and 
reams of paperwork for us all, and particularly to my Colleague Roger Edwards who has 
Chaired the whole process with a firm hand and taken us through.  So, thanks to everybody 
for getting us to this position, as my Honourable Colleagues have said, I think it’s a good end 
to a very long piece of work. 

Thank you very much. 

The Honourable Michael Poole 

Thank you Mr Speaker, Honourable Members, I too would like to add my thanks as has gone 
before, and just to echo what’s already been said.  I would also like to note a slightly more 
serious point to a number of people in the community who may have seen an article in the 
Guardian newspaper in the last few days, which relayed some frankly outrageous claims 
made by the Argentine Secretary, Mr Daniel Filmus, regarding oil exploration in Falkland 
Island waters. As the portfolio holder for the environment and also the second to the 
Honourable Jan Cheek on minerals issues, I thought I would just reassure people, although I 
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am sure they don’t need it, the Government does have a firm grip on the potential 
environmental implications of oil development in our waters.  We hope to have a response 
from the Government in the Guardian newspaper shortly, if it hasn’t already gone out, and we 
have certainly written one.  We have done a lot of work over recent months, and a lot more 
planned in terms of strengthening our environmental legislation, and clearly we have strong 
support from the UK Government if and when we need it as well, and we do draw on that on 
a regular basis.  On a final note, I would just like to thank everyone that was involved in the 
National Tidy Up Day a couple of weeks back as well, a really good number of people turned 
out. There has been a lot of work done by the Public Works Department since, which I am 
grateful to them for and it’s an effort we will continue over the coming months and years as 
well. 

Thank you Mr Speaker, I support the Motion. 

The Honourable Dr Barry Elsby 

Mr Speaker, Honourable Members, I would like to associate myself with all the comments 
that have gone before. It’s been a tremendous job of work to get us this far. On a slightly 
lighter note, I would just like to say that the Honourable Financial Secretary has been sitting 
on my left throughout the whole of this day, and hasn’t said a single word, I think there must 
be some United Nations Convention on Torture or something that would make that an 
offence. 

On a very much more sombre note, I would like to say a few words on the sudden death of 
one of our teachers, Katherine McGeachie. Katherine has been a teacher with the Education 
Department for five years and was loved by her students and respected by all her colleagues, 
she loved the Falkland Islands and was recently granted a Permanent Residency Permit. She 
intended to make the Falkland Islands her home and took an active part in the community.  
Her sudden death has shocked colleagues, students and friends alike. At this time, our 
thoughts are with her family in the United Kingdom. 

The Honourable Roger Edwards 

Mr Speaker, Honourable Members, I thank you for your kind words today, but the process 
that we concluded today started nearly two years ago, and so I would like to start by thanking 
Dick Sawle, Sharon Halford and the Attorney General’s predecessor who started this whole 
process off.  Of course, subsequent to the election last November, it was Mike Summers and 
I, and so I would like to thank Mike for all the efforts that he has put in and, of course, the 
team in the Attorney General’s Chambers lead by Gillian, who has been doing all the hard 
work, feeding backwards and forward between herself and John Wilson.  I think it’s all paid 
off today, because we even put aside all day Friday, but the process has completed in one 
day, and I think that’s due to the excellent advice that’s been given us by Gillian, by the 
Attorney General, by Ros and so on.  I would like to thank them all tremendously, I think we 
have passed today one of the biggest pieces of legislation that has ever come before this 
House in one single chunk.  I really would like to thank everyone involved.  I didn’t last night 
even believe that we would get to the table prepared by 8.30am this morning, because there 
were so many bits of paper still to be produced, read through, corrected, amended, and 
understood by Members, the Attorney General’s Department and everything else, but I must 
say thank you to Cherie and her team in Gilbert House. All the bits of paper were duly 
delivered, and again I would like to thank everyone involved in doing that and bringing those 
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papers to the table.  It has been a tremendous piece of work and everyone should be very 
proud of themselves, and so thank you, one and all. 

Finally, I too would like to pass on my condolences to the family of Katherine McGeachie. It 
was very sudden, it was unexpected, and I think the House will agree with me that we all 
send our condolences to the family and friends of Katherine McGeachie. 

Mr Speaker, I stand for the Motion of Adjournment.  

Mr Speaker 

Honourable Members, the House stands adjourned accordingly. 
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FALKLAND ISLANDS  
 

REPORT ON THE SELECT COMMITTEE  
OF THE LEGISLATIVE ASSEMBLY 

ON THE CRIMINAL PROCEDURE AND EVIDENCE BILL 2014  
 

1. Meetings, Publication etc 
 
The Criminal Procedure and Evidence Bill and its companion bill, the Crimes Bill, were 
published in the Gazette on 15th August 2014 together with a detailed explanatory 
memorandum on each.  
 
The Bills were presented to the Legislative Assembly on 28th August 2014, and referred to 
Select Committee for scrutiny. 
 
Briefings on the contents of the Bills were given at a public meeting on 29th August at Fox 
Bay and at two meetings in Stanley on 1st September; one for legal practitioners and one for 
the general public. 
 
The Select Committee, chaired by the Honourable Roger Edwards, met on six occasions to 
consider the Criminal Procedure and Evidence Bill. A full transcript of the Committee’s 
proceedings will be available in due course. 
 
The meetings were held, in public, on 4th, 5th, 11th, 12th, 17th, 18th September 2014. All of the 
meetings were attended by the Hon. Roger Edwards, Mike Summers, Phyl Rendell and Gavin 
Short. The Hon. Dr Elsby was absent from the first and second meetings; The Hon. Michael 
Poole was absent from the first four meetings; The Hon. Ian Hansen was absent from the 
second, third, fourth and fifth meetings.  The Hon. Jan Cheek did not attend the Select 
Committee. 
 
 The Select Committee was advised by the Attorney General and the Criminal Justice 
Advisor to the Attorney General. 
  
The Criminal Procedure and Evidence Bill was examined clause by clause but also at all 
meetings areas of policy concern were debated in detail by Members, in particular 
considering whether amendments to the Bill should be recommended by the Committee. 
 

2. Background 
 
The Bill is intended to replace the existing criminal procedure and evidence legislation of the 
Falkland Islands by collating local ordinances and imperial enactments.  It is intended to 
improve and modernise the law of criminal practice, procedure and evidence in the Falkland 
Islands. A summary of the Bill was given to the Assembly in August, and a more detailed 
explanatory memorandum of the provisions of the Bill has been published and was available 
to the Select Committee, so this report will not repeat those provisions.  
  

3. Summary of Select Committee’s discussions 
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The Committee’s discussions on the Bill were thorough and wide ranging but, in particular, 
concentrated on areas of significant change proposed by the Bill.  Those significant areas of 
change can be summarised as follows: 
 

- placing on a statutory basis the commencement of all criminal proceedings in the 
Summary Court; 

 
- the simplification and alteration of the time limits for the commencement of criminal 

proceedings; 
 

- the widening of the groups of people eligible for jury service; 
 

- the introduction of a Youth court and provisions simplifying the rules regarding the 
imposition of custodial sentences for youths; 

 
- the updating of non-custodial penalties to include a full range of community orders 

for both adults and youths; and 
 

- the formation of a Criminal Justice Council to provide oversight to the criminal 
justice system of the Falkland Islands. 

  
The Committee largely supported these areas of change, but resolved to recommend a 
number of amendments to the Bill across several areas. 
 
The detail of discussions and proposed amendments are set out as follows by reference to the 
Part headings of the Bill.  Clauses requiring amendment are highlighted by the use of italics. 
 

4. Proposals for amendment to the Bill 
 
Chapter 1 – Preliminary  
Part 1 – Preliminary and Interpretation 
 
The Committee is aware that ordinarily the explanatory note is only published with a Bill.  
However, given the extraordinary nature/size of the legislation, the Committee determined 
that in respect of both this Bill and the Crimes Bill a revised Explanatory Note should be 
published at the same time as the Ordinance is published after it has received assent. 
Accordingly a number of revisions were approved to the Explanatory Note to add further 
information about the intended meaning of the Bill. 
 
Clause 2 contained a definition of ‘Governor in Council’, in an effort to distinguish and 
preserve on certain occasions the Governor’s obligation to consult with the Executive 
Council as well as another body, primarily the Criminal Justice Council. After detailed debate 
on the constitutional position, the Committee agreed a proposal that the clause be amended to 
delete this definition as the view of the Committee was that the definition did not add clarity. 
Instead, the Committee approved an amendment to the explanatory memorandum setting out 
in detail the constitutional position and the reasons why the phrase ‘Governor in Council’ is 
used in some sections of the Bill.  
 

Record of the Meeting of the Legislative Assembly 
Held in Stanley on Thursday 30 October 2014 

145 
 



In Clause 2(7) the Committee confirmed that this was an appropriate method of dealing with 
concerns raised by the Financial Secretary regarding various provisions within the Bill 
allowing for payments to be made from the Consolidated Fund.  The Committee heard 
evidence from both the Financial Secretary and the Attorney General on the issue and 
accepted the advice of the Attorney General that this subsection preserved the necessary 
separation of powers and judicial independence whilst providing sufficient transparency and 
clarity over the financial impact of court awards against the government. 
 
Chapter 2 – Police Powers 
Part 2 
Clause 6 - It was identified that subsection (9) had been omitted from the published edition of 
the Bill. The Committee approved the re-insertion of subsection (9) as originally drafted. 
 
In relation to Clause 65 the Committee sought advice as to whether it would be possible to 
align the definitions of ages of people under 18 across all legislation; particularly in regard to 
this legislation and the recent Children Ordinance. On detailed examination the Committee 
accepted the advice that this would not be possible due to the different aims of the varying 
jurisdictions. 
 
Part 6 
Clause 101 The Committee approved a proposal for an amendment to this clause giving the 
Governor the discretion whether to consent to an application by the Chief of Police for the 
retention of relevant material. 
 
Part 7 
Clause 122(3) The Committee agreed an amendment to Clause 122(3) simplifying the 
process by which the approval of the Legislative Assembly is to be obtained by the Governor 
for any amendments to the Codes of Practice set out in Schedule 3 of the Bill. The words ‘of 
the commencement of the next sitting’ were deleted and replaced with the words ‘of the order 
being so laid’. 
 
Chapter 4 Bail 
Concern was raised by some members of the Committee that insufficient consideration had 
been given to the policy implications of the provisions in the Bill allowing for the 
introduction of electronic monitoring tags, also referred to as ‘curfew tags’.  This generated 
much debate and the Committee requested that a further paper highlighting this and any other 
major policy issues identified during the scrutiny process be placed before the Executive 
Council to confirm that the policies were approved.  The Attorney General agreed to do this 
and to report back to the Committee in due course (see infra). This has been done. In respect 
of the issue of the ethical questions regarding electronic monitoring tags, the Executive 
Council sought further information which was supplied and no policy changes were made. 
The Committee approved the  provisions in this Chapter without amendment. 
 
Chapter 5 Jurisdiction 
Parts 11 and 12 
Two provisions within this chapter generated much debate during three sessions of the 
Committee. 
The first related to the requirement that all criminal proceedings must commence in the 
Summary court (Clause 257).  This caused concern regarding the flexibility of such a 
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provision if there were insufficient Justices of the Peace available to sit.  The Committee’s 
attention was drawn to other provisions within the Bill providing for the administrative 
transfer of cases between the Summary Court and the Magistrate’s Court in such situations 
and for the Chief Justice to prepare Practice Directions governing the situations when it 
would be appropriate for such a transfer to occur. Eventually the members were in broad 
agreement that the provisions were acceptable without amendment but asked for the matter to 
be added to the list of policy issues to be referred to Executive Council. 
 
The second, in Clause 182(3) and (4) provided a statutory time limit for the commencement 
of prosecutions on non-imprisonable offences of 12 months.  Concerns were raised that the 
section was too widely drawn in favour of the prosecution. As a result the provision was 
further revised and an amendment proposed that there should be no time limit for indictment-
only offences and summary offences carrying a maximum penalty over 6 months.  For all 
other offences the time limit should be 6 months from the commission of the offence. The 
Committee agreed the proposed amendment was sensible and approved it, subject to the 
matter being included on the list for referral to Executive Council. Those subsections will 
therefore read: 
 
“(3) There is no limit on the time within which a prosecution may be commenced for an indictment-
only offence or for a summary offence which carries a maximum penalty in excess of 6 months 
imprisonment.  that is an imprisonable offence. 
 
(4) A prosecution for a summary offence that carries a maximum penalty of 6 months imprisonment 
or less or that is not an imprisonable offence must be commenced within 6 12 months of the date of 
the commission of the offence.” 
 
Chapter 6 Trial 
Part 16 Summary Procedure 
 
The Committee were of the view that the original heading and wording of Clause 263 was 
likely to cause confusion.  The Committee agreed a proposal to amend the wording to delete 
the word ‘venue’ and replace it with ‘court of trial’ and ‘court for the trial’.  It was also noted 
that, as originally drafted, Clause 263 only provided for an allocation procedure in the 
Summary Court whereas this procedure should also take place in the Magistrate’s Court if the 
first appearance took place in that court.  The Committee therefore approved further 
amendments to the clause to reflect this correction.  Clause 263 now reads as follows: 
 
263. Decision as to venue court for the trial 
(1)  On the first appearance of a defendant in the Summary Court, whether in response to a 
summons or warrant or after arrest (other than on an application for an adjournment or 
remand) the Summary court must, after hearing representations from the prosecution and the 
defence, decide the most appropriate venue  court for the trial. 
 
(2)  If the information or charge relates to an indictment-only offence the case must proceed 
as a sending for trial of that offence and any linked offence to the Supreme Court in 
accordance with Part 12 (Sending for Trial). 
 
(3)  If the information or charge relates to a summary offence, the court must decide whether a case 
is more suitable for trial in the Summary Court or in the Magistrate’s Court, on the basis of the 
criteria set out in subsection (6). 
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(4)  Before the court makes a decision as required by subsection (3), the person presiding, or the 
Clerk of the court, must read the allegation of the offence to the defendant and explain, in terms the 
defendant can understand (with help, if necessary) — 
  

(a)  the allegation, unless it is self-explanatory;  
 
(b) that the offence is one which can be tried either in the Summary Court or in the Magistrate’s 
Court;  
 
(c) that the court is about to ask whether the defendant intends to plead guilty;  
 
(d) that if the answer is ‘yes’, then the court must treat that as a guilty plea and must sentence 
the defendant, or commit the defendant to the Magistrate’s Court for sentence;  
 
(e) that if the defendant does not answer, or the answer is ‘no’, the court will decide whether to 
allocate the case to the Summary Court or to the  Magistrate’s Court for trial, applying the 
criteria set out in subsection (5). 
   

(5)  If the information or charge relates to an offence within the jurisdiction of the Summary 
Court, the case can nonetheless be sent allocated to the Magistrate’s Court for trial if the 
Summary court considers that there are circumstances that justify that course, including, but 
not limited to — 
 

(a) whether the defendant is already awaiting trial on other matters before the Magistrate’s 
Court; 
 
(b) whether a co-accused charged with the same offence is already awaiting trial before the 
Magistrate’s Court; 
 
(c) the value of any damage caused or compensation likely to be sought; 
 
(d) whether complex points of evidence or law are likely to arise in the course of the trial; 
 
(e) whether a sentence in excess of that which the Summary Court can impose is likely to 
be justified if the defendant is convicted; 
 
(f) the extent to which a case concerns matters of public interest;  
 
(g)  any other consideration required by the interests of justice. 
 

(6)  If the defendant is sent for trial, a plea of not guilty indicated under subsection (4) (e) is  
not binding on the defendant at the trial. 
  
(7)  This section is in addition to and does not affect the provisions of — 
 

(a) Part 11 (Criminal Jurisdiction) as to transfer of cases between the Summary Court and 
the Magistrate’s Court; 
(b) Part 13 (Committal for Sentence) as to committal for sentence to the Magistrate’s 
Court. 
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(8)  If the Summary Court cannot be convened to deal with a person who has been arrested 
and is in custody, within the time prescribed by this Ordinance, the Clerk of the court may 
perform the functions of the Summary Court under this section, with necessary modifications 
 
Part 18 Jury Trial 
The Committee discussed in detail whether any changes should be made to the current 
position of qualification being restricted to status holders, permanent residents and those with 
a work permit of 36 months or more and also whether the ineligibility and exempted groups 
in Part 1 of Schedule 6 should be narrowed.  The general consensus was that no change 
should be made to the qualification requirements but that the ineligibility groups should be 
narrowed so that the only persons who would be ineligible for jury service would be: 
 
The Governor  
 
The President and Justices of the Court of Appeal   
 
The Chief Justice 
 
The Senior Magistrate 
 
The Registrar of the Supreme Court 
 
The Clerk to the Magistrate’s Court 
 
The Clerk to the Summary Court 
 
Justices of the Peace 
 
The Attorney General 
 
Any person employed in or about the practice of a legal practitioner in actual practice as such 
or employed in the Attorney General’s Chambers of the Falkland Islands Government and 
not included in Group B 
 
The Registrar General 
 
The Probation Officer 
 
Any member or reserve member of the Royal Falkland Islands Police Force 
 
Any prison officer 
 
Any civilian employed by the Government of the Falkland Islands whose personal 
emoluments are wholly or partly paid out of the head of expenditure relating to the Royal 
Falkland Islands Police Force. 
 
A person who at any time within the last 6 months has been a person falling within any 
description specified in this Group. 
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In addition the Committee approved the policy of altering the current position in respect of 
mentally disordered persons so only those suffering from a mental disorder who are either 
resident in hospital or an institution or have been certified by their doctor as unfit for jury 
service would be excluded. 
 
The Committee also agreed that the disqualification provisions in Part 2 of Schedule 6 should 
be widened to include not just persons who had served a term of imprisonment in the 
Falklands but also anyone who had served a term of imprisonment for an offence which 
would be recognised as a criminal offence in the Falkland Islands. 
 
As a result of the amendments to Schedule 6, which included the deletion of Part 3, a 
consequential amendment of deleting clause 323 and renumbering will be necessary. 
 
However the Committee requested that these revisions be added to the list to be considered 
by Executive Council. 
 
Chapter 8 Sentencing 
All of the provisions of this chapter were approved, subject to the policy issue regarding 
electronic monitoring tags (infra) which will be relevant to the curfew and electronic 
monitoring requirements attaching to Community Sentences and Youth Rehabilitation 
Orders. 
 
Clause 482(2)(b), the Committee were of the view that whilst it was appropriate for 
sentencing guidelines to be developed by the Sentencing Guidelines Committee, it was 
unnecessary to have a statutory requirement that when doing so the SGC should have to have 
regard to the sentences imposed by courts in other common law jurisdictions.  The 
Committee therefore agreed to delete this requirement and to renumber the section, so that it 
reads as follows: 
 
482. Sentencing guidelines 
(1) The Criminal Justice Council, on the recommendation of the Sentencing Guidelines 
Committee given after consulting as required by Part ‘B’ of Schedule 13, must publish 
guidelines relating to the sentencing of offenders (“sentencing guidelines”), which may be 
general in nature or limited to a particular category of offence or offenders. 
 
 (2) The sentencing guidelines must have regard to the principles set out in Part ‘B’ of 
Schedule 13 and to — 
 

(a)  the need to promote consistency in sentencing; 
 
(b)  the sentences imposed by courts in other common law jurisdictions for offences to 
which the guidelines relate; 
 
(c) (b) the cost of different sentences and their relative effectiveness in preventing re-
offending; 
 
(d) (c) the need to promote public confidence in the criminal justice system; and 
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(e)  (d) any views communicated to the Council in writing on the subject of sentencing 
 
Clause 577 was discussed in detail by the Committee regarding the highlighted policy issue 
of the minimum tariffs for mandatory life sentences, and whether the highest bracket should 
be 40 years or whole life. The background to the issue was debated in full and the Committee 
were in favour of fixing the minimum at 40 years, but subject to the matter being added to the 
list for consideration by Executive Council, which agreed the proposal (see infra). 
 
Clause 581(11) sets out the fact that the section does not derogate from the current position 
that the Prison Ordinance provides for an automatic remission of sentence after the expiry of 
two-thirds of the period. The Hon. Dr Elsby and Phyl Rendell requested that the issue of the 
length of the period to be served before automatic remission be added to the list of policy 
issues to be considered by Executive Council, as they were of the view that this should be 
altered to one half of the term. 
 
Clause 586 
The Committee approved the deletion of ‘in his discretion’ when describing the power of the 
Governor to decide where a prisoner should serve his sentence. The Committee asked for 
clarification of the legal position in respect of the removal of prisoners to the United 
Kingdom. This was provided, and as a result it was agreed that the explanatory note for the 
section should also be expanded to assist on the point. 
 
Chapter 9 Costs 
Part 30 Costs in Criminal Cases 
These provisions were accepted subject to an agreement to revise and expand the explanatory 
note and to include an addition to Clause 647(2) to the effect that the award of costs must be 
made in reference to a scale of costs to be determined by the Criminal Justice Council. This 
will now read: 
 Cl 647(2) insert subsection(c)  
(2) The costs awarded under subsection (1) — 
 
(c) must be a sum that appears to the court to be just and reasonable in the circumstances of the case; 

and 
 

(d)  without affecting sections 648 and 649, must take account of any plea of guilty and the manner in 
which the parties have conducted the case; and 

(c) must take account of any scale of costs set by the Criminal Justice Council 
 
Chapter 11 Youths and Young Offenders 
Part 33 Young Offenders and Youth Protection 
These provisions were examined in detail, as many of them were new, in particular in relation 
to sentencing.  The provisions were agreed but the new scheme for sentencing was added to 
the list of policy issues to be referred to Executive Council. 
Initially the Members discussed the possibility of introducing a separate scale of fines for 
Youths but accepted that this was unduly bureaucratic. Instead it was agreed to amend 
references to specific sums of money to the equivalent current level on the standard scale of 
fines, in order to ‘future-proof’ the sums. Accordingly Clause 733(2), Clause 737(2) and 
741(2)(a) were amended to delete ‘£1000’; insert ‘Level 3 on the Standard Scale’. 
 
Chapter 13 Supplementary Provisions 
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Part 35 Criminal Justice Council 
The provisions relating to the establishment of this entirely new body attracted close and 
detailed scrutiny. The Members unanimously agreed that the concept of the CJC was 
desirable but were concerned to ensure that its aims, objectives and constituent features were 
fit for purpose.  As a result a number of amendments were approved in terms of the wording 
of Clauses 775 and 776 and Schedule 13. 
 
Clauses 775(2) delete and renumber 
 
Clause 775 (4) insert ‘necessary’ before ‘performance’ 
 
Clause 776 (2)(e) delete ‘and the Chief Justice’. Insert ‘(f) to advise the Chief Justice on any 
matter when called upon to do so’ 
 
Clause 777 has been amended in (4) and now reads 
 
(4)  Sentencing guidelines developed by the Committee —  
 
      (a) require the approval of the Chief Justice;  
 

(b) must be included in the Committee’s annual report required by section 778(2);   
 
      (c) must be included in the annual report of the Council published pursuant to section 
778(5);  
 
           and  
 
      (d) have effect as provided by section 482 (Sentencing guidelines). 
 
Schedule 13 underwent some significant revisions as attached at Annex A to this report. This 
was to ensure that the concept of separation of powers and the primacy of the position of the 
Chief Justice was preserved in respect of judicial matters.  
 
Part 36 Miscellaneous and Transitional 
The Members were concerned to ensure that all provisions within the Bill regarding service 
of documents are complementary to each other.  Accordingly Clauses 784, 319 and 320 were 
revised and the explanatory note for Clause 784 expanded. 
 
Executive Council Paper Number 208/14 
As set out above seven issues were referred to Executive Council with a recommendation to: 
 

(h) support the proposal that provisions allowing for electronic monitoring tags 
(sometimes called ‘curfew tags’) are included in the Bill; 

 
(i) support the proposal that all criminal proceedings are formally commenced in the 

Summary Court, noting the flexibilities proposed in the Bill allowing the 
administrative transfer of proceedings between different courts to reflect the 
availability of relevant personnel and for other practical and procedural reasons; 

 

Record of the Meeting of the Legislative Assembly 
Held in Stanley on Thursday 30 October 2014 

152 
 



(j) support the revised proposal that summary offences which carry a maximum 
penalty of six months imprisonment or less must be commenced within six 
months of the date of the offence; 

 
(k) make recommendations for the extension of the class of people eligible to sit on 

the jury; 
 
(l) support the proposals that there should be no change in the policy that people 

convicted and sentenced to terms of imprisonment should serve 2/3rds of the 
sentence before automatic remission of sentence is considered;  

 
(m)support the proposals in relation to minimum terms for life sentences; and 

 
(n) support the proposal to simplify and update the principles for the sentencing of 

youths set out in Chapter 11, Part 33 of the Bill. 
 
(o) agree that this report may be published 

 
Executive Council considered these matters on 15th October 2014 and approved the 
recommendations, save for requiring further information on the ethical issues in relation to 
electronic monitoring to be provided to the Select Committee. This information was provided 
to the Select Committee sitting on 20th October, and no further amendments were considered 
necessary.   A copy of the paper number 208/14 is attached at Annex B. 
 
Schedules 
 
The Committee considered the Codes of Practice in Schedule 3 and were generally content, 
although some minor amendments were agreed to reflect the Falkland’s context.  At Para 
3.12A of Code C it was pointed out that there are no consulates or embassies in the Falkland 
Islands. It was agreed that wherever reference in the Schedule is made to a High 
Commission, Embassy or Consulate, that an amendment is inserted to refer, in addition, to “a 
representative of their national government”. 
  
Schedule 5 
Form 1, an existing court form, was identified as containing some minor errors, which the 
Committee agreed should be amended. 
 
Schedule 6 
The Committee approved the relocation of the office of Registrar General from the judiciary 
list to Group C in the list as well as the other changes discussed above on page 6 in relation to 
Part 18. 
 
Schedule 11Part 2, lists the excepted offices and employments for the purposes of 
rehabilitation.  After discussion, the Members agreed to delete Item 6, any employment which 
involves the humane killing of animals as they were concerned that this may impact 
negatively upon the farming community.  
 
Consequential amendments 
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There are a number of consequential amendments to be made to the Bill as a result of the 
amendments above; largely changes to numbering and cross referencing.  
 
Drafting errors 
 
Finally, examination of the Bill through the Select Committee process identified a number of 
minor drafting errors, which it is also proposed be corrected by amendment during the 
Committee of the Whole.  Those errors are listed below: 
 
Explanatory Notes 

Page 4 ‘Role of the Governor’ revised and expanded 

Note on Clause 182 revised and expanded to reflect amendment to clause 

Note on Clause 243 revised to read ‘Clause 243 says how the Part applies and defines certain terms. 
The term ‘imprisonable offence’ is defined in clause 2 to mean punishable by a fine at level 5 or 
imprisonment for 12 months or more. The term ‘linked offence’ is also defined in clause 2. 
 

Note on Clause 258 expanded to read ‘Clause 258 sets out that once an information has been laid a JP 
may if the requirements of 258(3) are satisfied either issue a summons requiring the accused to attend 
court to answer the summons or issue a warrant for the accused’s arrest ( known as a ‘first instance 
warrant). 

Clause 258(5) makes it clear that a warrant can only be issued if the accused is over 18 and either the 
offence is imprisonable or that the accused’s address cannot be ascertained for the purpose of serving 
a summons. 
 
There is no power for a court to issue a first instance warrant for a person under 18 as it is not 
considered an appropriate method of commencing proceedings against a youth.  Usually either a 
summons would be issued, or a police officer will have arrested the youth without a warrant and 
charged him to come before the court either in custody or on bail, as per Clause 257(1)(b) or (c).  
 

Note on Clause 586 revised and expanded 

Note on Clause 630 corrected to amend periods from 10 and 5 years to 48 and 24 months 

Note on Part 30 Costs revised and expanded 

Note on Clause 784 expanded 

Note on Part 35 revised and expanded 

Index 

Chapter 12 amend ‘Mentally Disordered Defendants’ to ‘Mentally Disordered Offenders’ 

Clause 263 delete ‘venue’; insert ‘court for the trial’ 

Clause 779 delete ‘early release’ 
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Clauses 

Cl 2 ‘ premises’ correct typo in ‘buildings’ by deleting letter ‘m’ 

Cl 2 delete definition of ‘Governor in Council’ 

Cl 6 insert (9) 

Clause 7(4)(d) renumber to read section 8(8) or (9) 

Clause 7(5) renumber to read section 8(8) or (9) 

Cl 91(5) – correct typo so reads ‘consent if’ not ‘consentif’ 

Cl101(1) – insert ‘(acting in his or her discretion in consideration of any such application)’ after 
‘Governor’ 

Cl 122(3) delete  ‘  of the commencement  of the next sitting’ and insert ‘within 30 days of the 
order being so laid’ 

Cl 126(4)c) – insert ‘the’ before the word ‘custody’ 

Cl 182 (3) will now read ‘(3) There is no limit on the time within which a prosecution may be 
commenced for an indictment-only offence or for a summary offence that carries a maximum penalty 
in excess of six months’ imprisonment. [that is an imprisonable offence.] 
 
Cl 182(4) A prosecution for a summary offence that carries a maximum penalty of six months’ 
imprisonment or less or is not an imprisonable offence must be commenced within [12] 6 months of 
the date of the offence. 
 
Cl 185 correct spelling of judgment by deleting first ‘e’ 

Cl 263 will read: 
263. Decision as to venue  court for the trial 
(1)  On the first appearance of a defendant in the Summary Court, whether in response to a summons 
or warrant or after arrest (other than on an application for an adjournment or remand) the Summary 
court must, after hearing representations from the prosecution and the defence, decide the most 
appropriate venue  court for the trial. 
 
(2)  If the information or charge relates to an indictment-only offence the case must proceed as a 
sending for trial of that offence and any linked offence to the Supreme Court in accordance with Part 
12 (Sending for Trial). 
 
(3)  If the information or charge relates to a summary offence, the court must decide whether a case is 
more suitable for trial in the Summary Court or in the Magistrate’s Court, on the basis of the criteria 
set out in subsection (6). 
(4)  Before the court makes a decision as required by subsection (3), the person presiding, or the 
Clerk of the court, must read the allegation of the offence to the defendant and explain, in terms the 
defendant can understand (with help, if necessary) — 
  

(a)  the allegation, unless it is self-explanatory;  
 
(b) that the offence is one which can be tried either in the Summary Court or in the Magistrate’s 
Court;  
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(c) that the court is about to ask whether the defendant intends to plead guilty;  
 
(d) that if the answer is ‘yes’, then the court must treat that as a guilty plea and must sentence the 
defendant, or commit the defendant to the Magistrate’s Court for sentence;  
 
(e) that if the defendant does not answer, or the answer is ‘no’, the court will decide whether to 
allocate the case to the Summary Court or to the  Magistrate’s Court for trial, applying the 
criteria set out in subsection (5). 
   

(5)  If the information or charge relates to an offence within the jurisdiction of the Summary Court, 
the case can nonetheless be sent  allocated to the Magistrate’s Court for trial if the Summary court 
considers that there are circumstances that ….. 
 
 
Cl 266(2) insert ‘trial’ after summary 
So reads  
266. Adjournment of trial 
(1) The Magistrate’s Court or the Summary Court may adjourn a summary trial at any time, whether 
before or after beginning to try an information.  
 
(2) The Summary Court may adjourn a summary trial when composed of a single justice of the peace. 
 
 
Cl 290(2) typo to read ‘(2) A bill of indictment charging any person with an indictment-only offence 
may be preferred— 

 
(a)  by the direction of the Court of Appeal  or by the direction of a judge of the Supreme Court; 
or 
 
(b)  by an individual by the  with the consent of a judge of the Supreme Court. 
 

and it thereupon becomes an indictment and must be proceeded with accordingly. 
 
 
Cl 299(1)(d) and (e) – numbering amended to read ‘  
(a) if appropriate, the effect of section 325(1);  

(b) if appropriate, the effect of section 325(2);’ 

Cl 319(2) and (3) amended to read as follows: 

(2) Subject to this Part, jurors must be summoned by notice in writing sent by post, or delivered by 
hand.served in accordance with the provisions of section 784. 
 
(3) A written summons sent or delivered to any person served under subsection (2) must be 
accompanied by a notice informing the person — 
 

Cl 320(1) delete ‘sent by post to a juror’ insert ‘served if it has been served in accordance with the 
provisions of section 784’.  Delete sub-clauses (a), (b), (c) and (2). Renumber. 

Cl 323(1) delete and renumber 
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Cl 364 Heading; Cl 364(1)(b)(i) and (3) – delete ‘handicapped’; insert ‘disabled’ 

Cl 371 amend Heading and (1) by deleting 383 and inserting 385 

Cl 372(1) amend numbering from ‘374 to 385’ to ‘373 to 385’ 

Cl 482(2)(b) delete and renumber 

Cl 544 remove double comma 

Cl 641 delete the definition of the  ‘names database’ 

Cl 647(2) insert subsection(c)  

 (c) must take account of  any scale of costs set by the Criminal Justice Council 
 

Change the apostrophe from Magistrates’ to Magistrate’s in the following clauses: 

656(5); 657(1) and (2); 659(2); 661(1)(a); 661(6); 663(1)(b); 665 cross heading and text; 667(1); 
667(2); 667(3); 667(4); 667(5) (a) and (b); 671(12); 676(3)(a) and (b); 683 (3) and (6); 684(2)(a) 

Cl 662(1)(c) – amend to read ‘lawfully’ not ‘awfully’ 

Cl 668(4) replace ‘MDO’ with ‘34’ 

Cl 673(1) typo – capitalise the M in Magistrate 

Cl 720(5) delete 

Cl 733(2) delete ‘£1000’; insert ‘Level 3 on the standard scale’ 

Cl 737(2) delete ‘£1000’; insert ‘Level 3 on the standard scale’ 

Cl 741(2)(a) delete ‘£1000’; insert ‘Level 3 on the standard scale’ 

Cl 749(4) delete 

Cl 775 delete (2) and renumber 

Existing Cl 775(4) insert ‘necessary’ before ‘performance’ 

Cl 776(2)(e) delete ‘and the Chief Justice’ 

Cl 776(2) insert new clause ‘(f) to advise the Chief Justice on any matter when called upon to do so’ 
and renumber 

Existing Cl 776(2)(f) delete ‘financial’ insert ‘calendar’ 

Cl 777(4) insert new ‘ (a) require the approval of the Chief Justice;’ and renumber remaining sub-
clauses 

Cl 778(1) delete ‘financial’; insert ‘calendar’ 

Cl 778(2) delete ‘financial’; insert ‘calendar’ 
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Cl 778(7) delete ‘financial’; insert ‘calendar’ 

Cl 779 Crossheading delete ‘early release’ 

Cl 784 amend to read as follows: 

784.    Service of documents 
(1) Any notice or other document required or authorised by this Ordinance to be served on any 
person may be served by — 
 
(a) delivering it to the person; 

 
(b)  leaving it at the person's usual or last known address (whether residential or otherwise); 

 
(c)  sending it to the person by post at that address; or  

 
(d)  sending it to the person by electronic means, if the person has facilities to receive such 

communications.has a published email address or has registered with the court an email address 
for service. 

 
(2) Any notice or other document so required or authorised to be served on a corporate body  
is duly served on it if served at the registered office or upon the secretary or clerk Director of the 
body. 
 
(3) For the purposes of this section, the proper address of any person is, in the case of the secretary 
or clerk of a body corporate, that of the registered or principal office of that body, and in any other 
case the last known address of the person to be served. which is known to the Governor. 
 

Cl 789(2) delete ‘English Acts’; insert ‘Imperial enactments’ 

Cl 789(3) delete ‘a UK enactment’; insert ‘an Imperial enactment’ 

Schedules 

Schedule 3 Code C: 

3.12A and all subsequent paragraphs where the phrase appears, ‘Embassy or Consulate or a 
representative of their national government set out in section C7.’ 

Schedule 5 

Form 1 amended as follows: 

You must send your driving licence to the court if the summons says you should. If you do not, then 
(unless you satisfy the court that you have applied for a new licence and not yet received it) you will 
be guilty of an offence and the licence will be suspended from the time its production was required 
until it is produced to the court. 
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If the summons indicates you must send your driving licence to the court, please ensure you do 
so.  
If the court orders your licence to be endorsed you must surrender it to the court within 7 days 
of the date of conviction.  Failure to do so may result in the commission of a further offence.  
 

And the address: 

Clerk of the Magistrate’s Court/Summary Court 
Magistrate’s Law Courts 
Town Hall 
Stanley 
 
Schedule 6  
Will read as follows: 

 
SCHEDULE 6 

(sections 316 and 323) 
 

INELIGIBILITY AND DISQUALIFICATION FOR AND EXCUSAL 
FROM JURY SERVICE 

 
PART 1 –  

PERSONS INELIGIBLE 
 

Group A - The Governor and the Legislative Assembly 
 
The Governor 
 
Members of the Legislative Assembly 
 
Group B - The judiciary and the courts 
 
The President and Justices of the Court of Appeal 
 
The Chief Justice 
 
The Senior Magistrate 
 
The Registrar of the Supreme Court 
 
The Clerk to the Magistrate’s Court 
 
The Clerk to the Summary Court 
 
Justices of the Peace 
 
Group C - Others concerned with the administration of justice 
 
The Attorney General 
 
Any person employed in or about the practice of a legal practitioner in actual practice as such or 
employed in the Attorney Generals Chambers of the Falkland Islands Government and not included in 
Group B. 
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The Registrar General 
 
The probation officer 
 
Any member or reserve member of the Royal Falkland Islands Police Force 
 
Any prison officer 
 
Any civilian employed by the Government of the Falkland Islands whose personal emoluments are 
wholly or partly paid out of the head of expenditure relating to the Royal Falkland Islands Police 
Force. 
 
A person who at any time within the last 6 months has been a person falling within any description 
specified in this Group. 
 
Group D - Mentally disordered persons 
A person who suffers from mental disorder which requires the person to — 
 
(a) reside in a hospital or similar institution; or  

 
(b) regularly attend for treatment by a medical practitioner, if the practitioner certifies that  the person 

is not capable of serving as a juror by reason of the disorder. 

 
A person who has been determined by the Supreme Court to be incapable, by reason of mental 
disorder, of managing and administering his or her property and affairs. 
 

PART 2 –  
PERSONS DISQUALIFIED 

 
A person who has at any time been sentenced for a matter which would be recognised as a criminal 
offence within the Falkland Islands in the Falkland Islands  
   
(a) to imprisonment for life, custody for life, or to imprisonment or detention of 5 years or more; or 

   
(b) to be detained at Her Majesty’s pleasure. 

 
A person who at any time during the last 10 years has in the Falkland Islands — 
  

(a)  served any part of a sentence of imprisonment or detention 
  
(b)  had passed on him or her or had made in respect of him or her a suspended sentence of 
imprisonment or order for detention 
 
in respect of a matter which would be recognised as a criminal offence within the Falkland Islands 

 
 
Part 3 delete. 
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Schedule 11 

Part 1 

Delete ‘Barrister or solicitor’; insert ‘Legal Practitioner 

Part 2 

Delete 6 and renumber 

Schedule 13 
See Annex A to this report 
 
All the above proposed amendments are illustrated by way of tracked changes in the 
Bill which is annexed to this report. 
 

 
 
Select Committee on the Criminal Procedure and Evidence Bill 2014 
20th October 2014 
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Annex A 
Revised Schedule 13 SCHEDULE 13 

(sections 775 and 777) 
 

CRIMINAL JUSTICE COUNCIL AND SENTENCING GUIDELINES COMMITTEE 
 

PART ‘A’ –  
CRIMINAL JUSTICE COUNCIL 

Composition of the Council 
 
1. The Chief Justice is President of the Council. 
 
2. The Council consists of the persons performing the duties of the following offices 
following persons by virtue of their office — 
 

• The Senior Magistrate 
 

• The Law Commissioner  
 

• The Head of Courts and Tribunals 
 

• The Attorney General  
 

• The Chief of Police 
 

• The Probation Officer. 
 
3. The President of the Council, using an open and objective advertising and selection 
process, must select the following 6 additional persons to be members of the Council from 
among eligible persons — 
 
(d) 2 justices of the peace; 

 
(e) 2 legal practitioners providing criminal defence services in the Falkland Islands;  

 
(f) 2 lay representatives who demonstrate an understanding of civic and community issues 

and human rights issues.   
 
4. Members of the Council appointed by virtue of their office remain members for as long as 
they hold the office.  
 
5. Members of the Council invited under paragraph 3(b) or (c) hold office for 3 years but can 
be removed from membership or have their membership extended by decision of the Council. 
 
6. Members of the Council will not be remunerated but may claim reasonable expenses in 
accordance with the rules of the Council. 
 
6. 7. The President must appoint one member as Chair and one member as Deputy Chair of 
the Council for such terms as the President deems appropriate.  
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7. 8.  The President, with the approval of the Council, may designate a member of the 
Council or a public officer as secretary to the Council. A secretary who is not a member of 
the Council does not have a vote at meetings of the Council. 
 
9. The Council may set its own rules of procedure. 
 
 

Conduct of members 
 
 

10.  Every member of the Council is expected to — 
  
(d) act in a corporate manner, rather than as a representative of any constituency or group; 

 
(e) have strategic ability and ability to analyse complex data and information and identify the 

major issues;  
 

(f) apply intelligence, knowledge and experience to the Council’s advantage; and be an 
effective contributor to discussions at Council; 
 
(d) observe the following principles: 

 
 Selflessness - Holders of public office should take decisions solely in terms of the 
public interest. They should not do so in order to gain financial or other material 
benefits for themselves, their families or their friends.  
 

 Integrity - Holders of public office should not place themselves under any financial 
or other obligation to outside individuals or organisations that might influence them in 
the performance of their official duties.  
 

 Objectivity - In carrying out public business, including making public 
appointments, awarding contracts or recommending individuals for rewards and 
benefits, holders of public office should make choices on merit.  
 

 Accountability - Holders of public office are accountable for their decisions and 
actions to the public and must submit themselves to whatever scrutiny is appropriate 
to their office.  
 
 Openness - Holders of public office should be as open as possible about all the 
decisions and actions that they take. They should give reasons for their decisions and 
restrict information only when the wider public interest clearly demands.  
 

 Honesty - Holders of public office have a duty to declare any private interests 
relating to their public duties and to take steps to resolve any conflicts arising in a way 
that protects the public interest.  
 

 Leadership - Holders of public office should promote and support these principles 
by leadership and example.  
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11. Council members should in all their work for the Council exercise such skills as they 
possess and such care and diligence as would be expected from a reasonable person in the 
circumstances.   
 

Procedure of the Council 
 
12. The Council must meet not less than 2 times a year but may meet more frequently by 
agreement or at the request of the President. 
 
13. The business of the Council may be conducted by exchange of e-mails or by other 
electronic means provided that all e-mails or electronic messages are sent to all parties and all 
parties are copied into all exchanges.  
 
14. Minutes of the decisions of the Council must be kept. 
 
13. The location of a meeting is wherever the chairperson for that meeting is located. 
 
15. The quorum of the Council is 7 members present in person or by video link or telephone 
conference or similar means, provided that all participants can hear and be present throughout 
the meeting and subject to paragraph 16 of this Part.  
 
16. Of the 7 members for a quorum at least 3 members must be from the groups referred to in 
paragraph 3 of this Part. 
 
17. The Council will seek to make decisions by consensus but, in the absence of consensus, 
decisions of the Council must be by a majority of those so present and voting. 
 
18. If there is an equality of votes, the Chair, or in the absence of the Chair the Deputy Chair, 
has a casting vote. 
 
19 The President does not sit on the Council but all recommendations of the Council made in 
accordance with -  section 776 require the approval of the President. 
19. (1) The President does not sit on the Council, but all recommendations of the Council 
made in accordance with either section 776 or section 778 (except paragraphs (e) and (f) of 
section 776) require the approval of the President.  
 
(2) If the Council does not have the approval of the President on any matter falling under 
section 776(f), the Council must state the President’s view on the matter in its record of the 
decision. 
 
20.  The Council may appoint sub-committees of its members to report to the Council on 
specific topics. 
 
21.  The Council and any sub-committee of the Council may invite advisors to attend its 
meetings in a non-voting capacity.  
 
22.  The Council’s annual report must — 
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(a) include a summary of the Council’s action plan for the reporting year detailing what has 
been achieved and assessing the effectiveness of the work completed in relation to the 
Council’s aims and the use of budget allocations and resources deployed; and 
 

(b) identify areas of work for the next financial year, with the resources required, the 
financial implications, a risks and benefits analysis and an assessment of how each area 
fulfills the Council’s aims. 

 
(c) if there is any material disagreement among Council members regarding the content of the 
annual report – specify the nature of the disagreement, identify the members who disagree, 
and give details of their views; and 

 
(d) if the President has not approved any recommendation in the annual report, including any 
sentencing guideline – indicate that the recommendation is not approved, and is therefore of 
no effect. 

 
 

 
PART ‘B’ –  

SENTENCING GUIDELINES COMMITTEE 
Procedure of the Committee 

 
23. Meetings of the Sentencing Guidelines Committee must be designated as such and held 
separately from meetings of the Council. 
 
24. At a meeting of the Committee, the procedure is as for the Council, except that the Senior 
Magistrate and the justices of the peace and Law Commissioner each have 2 3 votes. 
 
25.  The Committee’s annual report must include — 
  
(c) a summary of the sentencing guidelines that have been published recommended during 

the financial  calendar year; 
 

(d) a summary of the resources and budget allocations that have been employed by the 
Committee during the financial calendar year; and 
 
(c) a summary of the operation and effect of the sentencing guidelines as a whole, with an 
assessment of their effectiveness.  

 
26 When the Committee has prepared guidelines it must publish them as draft guidelines and 
must consult the following persons about them — 
 
(e) the Governor;  

 
(f) any persons the Governor directs should be consulted;  

 
(g) the members of the Legislative Assembly; 

 
(h) any other persons the Committee considers appropriate to consult.  
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27. The Committee, having considered the responses to the consultation required by 
paragraph 24, 26 and after making any amendments of the guidelines which it considers 
appropriate, may if the Chief Justice approves the guidelines, recommend them to the 
Council for publication as definitive guidelines. 
 
28.  The Council must publish any sentencing guidelines recommended to it by the 
Committee, in the Gazette and in other appropriate media, as well as in its annual report as 
required by section 778 of the Ordinance.  
 
29. The Committee may, in accordance with the procedure set out in paragraphs 24 26 and 
25, 27 review the sentencing guidelines and may, with the approval of the Chief Justice,  
recommend the Council to publish revised guidelines from time to time. 
 

Sentencing guidelines principles 
 
30. When exercising functions under this Schedule, the Committee must have regard to 
section 482(2) and the following matters — 
 
(e) the maximum sentences that may be imposed in the Falkland Islands for offences;  

 
(f) the need to promote consistency in sentencing;  

 
(g) the impact of sentencing decisions on victims of offences;  

 
(h) the results of the monitoring carried out under paragraph 36. 

 
31 When exercising functions under this Schedule, the Committee must ensure so far as 
practicable that sentencing guidelines which relate to a particular offence are structured in the 
way described in paragraphs 30 to 37.  
 
32 The guidelines should, to the extent practicable given the nature of the offence, describe, 
by reference to one or more of the factors mentioned in this paragraph, different categories of 
case involving the commission of the offence which illustrate in general terms the varying 
degrees of seriousness with which the offence may be committed.  Those factors are — 
 
(d) the offender's culpability in committing the offence;  

 
(e) the harm caused, or intended to be caused or which might foreseeably have been caused, 

by the offence;  
 

(f) any other factors the Committee considers to be particularly relevant to the seriousness of 
the offence in question.  

 
33 The guidelines should — 
 
(c) specify the range of sentences (“the offence range”) which, in the opinion of the 

Committee, it may be appropriate for a court to impose on an offender convicted of that 
offence; and  
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(d) if the guidelines describe different categories of case in accordance with paragraph 30, 

specify for each category the range of sentences (“the category range”) within the offence 
range which, in the opinion of the Committee, it may be appropriate for a court to impose 
on an offender in a case which falls within the category.  

 
34. The guidelines should also — 
 
(c) specify the sentencing starting point in the offence range,; or  

 
(d) if the guidelines describe different categories of case in accordance with paragraph 26, 

specify the sentencing starting point in the offence range for each of those categories.  
 
35. The guidelines should — 
 
(d) list any aggravating or mitigating factors which, by virtue of Part 23 of the Ordinance the 

court is required to take into account when considering the seriousness of the offence and 
any other aggravating or mitigating factors which the Committee considers are relevant to 
such a consideration;  
 

(e) list any other mitigating factors which the Committee considers are relevant in mitigation 
of sentence for the offence; and  
 

(f) include criteria, and provide guidance, for determining the weight to be given to previous 
convictions of the offender and such of the other factors within sub-paragraph (a) or (b) 
as the Committee considers relevant.  

 
36. For the purposes of paragraph 33(b) the following are to be disregarded — 
 

(a)  reduction in sentences for guilty pleas;  
 
(b) reduction in sentences in consequence of assistance given (or offered to be given) by 
the offender to the prosecutor or investigator of an offence; 
 
(c)  any rule of law as to the totality of sentences.  

 
37. The sentencing starting point in the offence range — 
 
(c) for a category of case described in the guidelines in accordance with paragraph 26, is the 

sentence within that range which the Committee considers to be the appropriate starting 
point for cases within that category — 
 

(i) before taking account of the factors mentioned in paragraph 30; and  
 
(ii) assuming the offender has pleaded not guilty, and  

 
(d)  if the guidelines do not describe categories of case in accordance with paragraph 30, is 

the sentence within that range which the Committee considers to be the appropriate 
starting point for the offence — 
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(i) before taking account of the factors mentioned in paragraph 34; and  
 
(ii) assuming the offender has pleaded not guilty.  

 
38.  The Committee must monitor the operation and effect of its sentencing guidelines, and in 
particular assess — 
(f) the frequency with which, and extent to which, courts depart from sentencing guidelines;  

 
(g) the factors which influence the sentences imposed by courts;  

 
(h) the effect of the guidelines on the promotion of consistency in sentencing; and 

 
(i) the effect of the guidelines on the promotion of public confidence in the criminal justice 

system.  
 

(j) the effectiveness of the imposition of non-custodial sentences as alternatives to custody 
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Annex B 
EXECUTIVE COUNCIL 

 
CONFIDENTIAL 

 
 

Title of Report: 
 

Criminal Procedure and Evidence Bill policy considerations 

Paper No: 
 

208/14 

Date: 
 

15 October 2014  

Report of: 
 

Attorney General 

 
 
1.0 Purpose 
 
Following Executive Council’s decision on 30th July 2014 to give authority for the Bills to 
commence the legislative process, the Criminal Procedure and Evidence Bill has begun that 
process and is currently before the Select Committee.  
 
Notwithstanding this, the Select Committee invites Executive Council to give opinion on six 
policy issues which have emerged during the Select Committee’s debates. 
 
2.0 Recommendations 
 
2.1 That Executive Council is recommended to: 
 

(p) support the proposal that provisions allowing for electronic monitoring tags 
(sometimes called ‘curfew tags’) are included in the Bill; 

 
(q) support the proposal that all criminal proceedings are formally commenced in the 

Summary Court, noting the flexibilities proposed in the Bill allowing the 
administrative transfer of proceedings between different courts to reflect the 
availability of relevant personnel and for other practical and procedural reasons; 

 
(r) support the revised proposal that summary offences which carry a maximum 

penalty of six months imprisonment or less must be commenced within six 
months of the date of the offence as detailed in Appendix 3; 

 
(s) make recommendations for the extension of the class of people eligible to sit on 

the jury as described in 5.14-5.21 (inclusive) and Appendix 4 of this report; 
 

(t) support the proposals that there should be no change in the policy that people 
convicted and sentenced to terms of imprisonment should serve 2/3rds of the 
sentence before automatic remission of sentence is considered;  
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(u) support the proposals in relation to minimum terms for life sentences; and 
 

(v) support the proposal to simplify and update the principles for the sentencing of 
youths set out in Chapter 11, Part 33 of the Bill. 

 
(w) agree that this report may be published 

 
It is anticipated that the Attorney General will communicate Executive Council’s views to the 
Select Committee but it will, of course, be for the MLAs and the Select Committee to 
examine the Bill as it sees fit for the completion of the process. 
 
3.0 Additional Budgetary Implications 
 
None  
 
4.0 Background 
 
4.1  During the development of the Criminal Procedure and Evidence Bill consultation has 
taken place with a consultation group, including the MLA portfolio leads at the relevant time. 
The Government has changed during the development of the Bill and so the section dealing 
with police powers was primarily dealt with by former MLA leads. Weekly consultation with 
current MLA portfolio leads and the consultation group took place between January and 
April 2014. The consultation has helped shape the Bill as it developed. 
 
4.2 Executive Council members will be familiar with the work being undertaken under 
the revised laws action plan. In April 2012 (paper 85/12) the Criminal Law and Procedure 
was highlighted as an area where there were significant gaps and where the law was ‘badly 
out of date and difficult to interpret and apply…’ The general principles of the law revision 
project were agreed by Executive Council in April 2012 (paper 247/12).  
 
4.3 On the 30th July 2014 Executive Council received a paper (157/14) highlighting the 
proposed changes to the law under the two proposed pieces of legislation. The paper 
summarised the key changes and was accompanied by the full text of both bills and full 
explanatory notes, which additionally highlighted changes and any policy decisions.  
Executive Council gave authority to the Attorney General to commence first reading of the 
bills (subject to completion of editorial review and amendments) on or before the 17th August 
2014. 
 
4.4  Both bills were published in the Gazette on the 15th August 2014. The bills were 
considered by Legislative Assembly on the 28th August where they were approved for second 
reading and remitted to the Select Committee.  
 
4.5 Executive Council will be aware that a public awareness and engagement campaign 
has also been undertaken involving press interviews and public meetings.  
 
4.6  The Select Committee has now met six times. Seven points have arisen upon which 
Select Committee have requested Executive Council’s view. These points are: 
 

(a) The introduction of electronic monitoring tags (sometimes called ‘curfew tags’); 
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(b) The introduction of a legal convention that all criminal proceedings should be 
commenced by the Summary Court before Justices of the Peace; 

(c) The simplification of time limits for the commencement of certain criminal 
proceedings; 

(d) The extension of groups eligible to serve on juries  
(e) The issue of the period of time to be served in prison before automatic remission 

of sentence is considered; 
(f) The question of minimum terms for life imprisonment; and 
(g) The proposal to simplify and update the principles for the sentencing of youths. 

 
Each of these issues is discussed below. 
 
5.0 Specific Matters for Executive Council Consideration 
 

Provision of electronic monitoring tags 
 

5.1 The issue of electronic monitoring tags was specifically raised with Executive 
Council in the paper discussed on the 30th July 2014. The paper highlighted that the cost of 
equipment to introduce electronic tagging will be subject to a separate request to Executive 
Council should additional funding be required but that the availability of this funding should 
not be a prerequisite for the Bill to progress. 
 
5.2  Electronic monitoring tags, if available, could be used by the court and the police to 
ensure that a person on bail, or a person convicted and sentenced, is in the location they are 
required to be at the appropriate time. Curfew tags are used as a bail condition to ensure a 
person returns home at an appropriate time and remains at that location. A curfew can also be 
imposed as one of a suite of conditions attached to a community order as a direct alternative 
to the imposition of a custodial sentence. It is believed that it could be an extremely useful 
tool where the public interest demands a restriction on movement during particular times of 
the night or day and has clear cost and resource saving benefits over the imposition of a 
custodial sentence. 
 
5.3  Executive Council is referred to a full discussion of the relevant provisions of the 
Criminal Procedure and Evidence Bill which is set out in Appendix 1. Members will note 
that clauses 143 and 152 of the Bill, which deal with curfew tags, specifically identify that the 
court may only use the tags when it ‘is satisfied that the requisite equipment is available in 
the Falkland Islands at the date of the imposing of the requirement’. In practice, therefore, 
the use of tags is only available to the court should the police acquire the relevant equipment. 
 
5.4  As a matter of policy it is believed that curfew tags – if and when acquired – may 
provide a useful additional tool as an alternative to custody in some instances and in 
monitoring compliance with bail conditions.  
 
Recommendation 1: That this proposal be accepted  
 

The technical commencement of all criminal proceedings in the Summary Court 
 
5.5  The Select Committee has examined the policy principle that criminal proceedings 
should technically be commenced in the Summary Court in some detail. All members of the 
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select committee now support the proposal. Some members were concerned the arrangement 
could be unjustly bureaucratic; it might require the training of additional JPs and could 
prevent difficulties in the event of absences due to holidays or other requirements. 
 
5.6  The basic policy principle is that Justices of the Peace, being local people, better 
understand the needs and interests of the local community. There are also many accepted 
public policy reasons why the use of JPs may be advantageous in the community. These 
include getting more people involved in the administration of justice, a greater number of 
people understanding and feeling responsibility for law and order, community engagement 
with the justice system, etc. 
 
5.7 Having examined the provisions of the Bill dealing with the transfer of proceedings 
between courts, Select Committee members are satisfied that the principle that all 
proceedings should commence in the Summary Court is preferable.  
 
5.8 It is noted that there are two likely practical outcomes from the proposed change. 
First, there may be a need to encourage and train a small number of additional JPs as the 
Summary Court may be requested to sit more often;  Secondly, there is a presumption that the 
court should maintain a legally qualified Head of Courts Service or someone training to 
become legally qualified.  
 
5.9 The Select Committee members noted the provisions in the Bill which provide a 
degree of flexibility around the nature of the legal qualification required by the Head of 
Courts Service, particularly in their capacity as Clerks of the Summary Justices. However, 
noting the recent Ministry of Justice review, which also recommended the recruitment of a 
legally qualified Head of Courts Service, we note that, assuming resources allow, the 
maintenance of a legally qualified post as Head of Courts Service, is the preference now and 
for the future.  
 
5.10 A full discussion of the relevant provisions of the Criminal Procedure and Evidence 
Bill is attached to Appendix 2.  
 
Recommendation 2: That this proposal be accepted  
 

Time limits for the commencement of criminal proceedings 
 
5.11 The Criminal Procedure and Evidence Bill simplifies the quite complex provisions 
currently contained in the Administration of Justice Ordinance. In place of six different time 
limits the Bill now proposes one. The Select Committee recommends that all summary 
offences carrying a maximum sentence of six months imprisonment or less should be brought 
before the court within six months of the charge. There are no time limits for any other 
offences. This is broadly consistent with the standards set in the United Kingdom and its 
effect is that any delay in prosecution of the relevant offences beyond six months prevents 
them from being prosecuted.  
 
5.12  All other offences may be commenced at any time and there is no bar in bringing such 
proceedings. The recommendation of the Select Committee is a change from the gazetted 
version of the Bill (which proposed a 12 month time limit).  
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5.13 A full discussion of the matter and the proposed wording of the provision (Clause 182 
in the Gazetted Bill) and a revised explanatory note are set out in Appendix 4. 
 
Recommendation 3: That this proposal be accepted  
 

Eligibility for Jury Service 
 

5.14 The matter of jury service was considered very recently; the Jury Ordinance being 
Number 5 of 2012. The Criminal Procedure and Evidence Bill proposes an extension of the 
pool of people who may be eligible for jury service. The select committee invite Executive 
Council Comment: 
 

(a) The extension of eligibility to certain groups current excluded as follows: 
 

• The Clerk to the Assembly; 
• Any person employed in the Governor’s Office; and 
• Any person authorised by the Legal Practitioners Ordinance to practise as a 

legal practitioner in the Falkland Islands, whether or not in actual practice as 
such ( except any person employed in or about the practice of a legal 
practitioner in actual practice as such or employed in the Attorney General’s 
Chambers of the Falkland Islands Government) 

• Members of the Board of Prison Visitors 
 

(b) That medical and similar professionals are no longer excusable from jury service 
as of right 

 
(c) To revisit the current rule that work permit holders who have been resident on the 

islands for three years be eligible. 
 

(d) To extend the definition of persons disqualified to include those  sentenced for 
similar serious offences outside the Falkland Islands 

 
Work Permit Holders 
 
5.15 The existing Jury Ordinance by which – in addition to status holders registered to vote 
under the Electoral Ordinance and holders of permanent residence permits - work permit 
holders having been resident in the Falkland Islands for the last 36 months are eligible for 
jury service. 
 
5.16 The Jury Ordinance contains a provision by which the Principal Immigration Officer 
must provide assistance to the Registrar of the Supreme Court in determining if a holder of a 
work permit or residence permit has indeed been ordinarily resident during the preceding 36 
months. These provisions are repeated in the Bill 
 
5.17 The role of jurors is to make decisions on the basis of the facts presented in a trial. 
The key consideration has to be the ability for the individual juror to understand and evaluate 
the weight and quality of the evidence presented.  It is not clear why a condition of three 
year’s residence was considered to be a necessary pre-requisite for this function but in any 
event the matter was fully debated and voted upon by the Legislative Assembly two years 

Record of the Meeting of the Legislative Assembly 
Held in Stanley on Thursday 30 October 2014 

173 
 



ago and there appears to have been no new factors in the intervening period to merit a change 
from the existing legislation 
 
Recommendation 4: Executive Council is invited to agree there should be no change in 
these provisions. 
 
Extension of eligibility groups 
 
5.18 In terms of groups of people that are automatically ineligible for jury service, it is 
proposed that the groups identified in 5.14(a) should now become eligible for jury service:  
 
5.19 It is of course possible for any person to apply to the Registrar of the Supreme Court 
to be excused jury service if there is a good reason. 
 
Disqualification of Offenders 
 
5.20 Further, the Select Committee proposed to extend the definition of those disqualified 
from serving on a jury not only to those who have been in prison for certain offences in the 
Falkland Islands but also to those who have been imprisoned in other jurisdictions for similar 
offences. 
 
5.21 The full text of the proposed schedule 6 to the Bill is attached as Appendix 4. 
 
Recommendation 5: That the revised schedule addressing these proposals be accepted  

 
Period of time served in prison before automatic remission to be considered 

 
5.22 The current provisions of the Prisons Ordinance require a person to serve two thirds 
of the term of their sentence in order to qualify for automatic remission of sentence 
(assuming good behaviour). In the UK the relevant period is half the term. 
 
5.23 It is further proposed that the policy on this matter is expressly contained in the 
Criminal Procedure and Evidence Bill and is removed from the Prisons Ordinance. 
 
5.24 Any change of the automatic remission provisions would have to be in respect of 
sentences passed after the commencement of the Criminal Procedure and Evidence Bill. It 
would be inappropriate for it to have retrospective effect. 
 
5.25 A reduction in the automatic remission period would reduce pressure on the prison 
population and the burden on the state connected with keeping prisoners. There would also be 
less pressure to adopt a Falkland Islands specific set of sentencing guidelines as the England 
and Wales’ sentencing guidelines would be based on the same automatic remission period.  
 
5.26  Reducing this period has the disadvantage of creating a public perception of leniency 
towards prisoners; no research has been carried out in the Falkland Islands concerning the 
effect of the change on the likelihood of the risk of re-offending and existing research would 
be of limited value given the only recent introduction of prison rehabilitation schemes. This 
issue may be one which Members wish to develop for further policy consultation in the near 

Record of the Meeting of the Legislative Assembly 
Held in Stanley on Thursday 30 October 2014 

174 
 



future but the Executive Council is recommended to retain the status quo for the purposes of 
this Bill.  
 
Recommendation 6: That this proposal be accepted  
 

Whole life sentences 
 

5.27 The Select Committee also invites Executive Council to confirm the Committee’s 
preference in relation to the indication of minimum terms to be served for those sentenced to 
life imprisonment (the most serious offences).  
 
5.28 In response to criticism in the European Court of Human Rights the legislation 
proposes a series of ‘appropriate starting points’ for a court’s ruling as to the minimum term 
to be served by an offender sentenced to a life sentence.  
 
5.29  A full examination of the issues is set out in Appendix 5 to this paper.  
 
5.30 The Supreme Court of England and Wales has now ruled that there are sufficient 
safeguards in English and Welsh law for a minimum term of life imprisonment to be 
appropriate under Human Rights legislation. The Criminal Procedure and Evidence Bill 
proposes that the court’s indication of an appropriate starting point for minimum sentences 
for the most serious crimes as forty years. The use of a defined number of years as the 
minimum term to be served by a prisoner is preferred as it is clearly compliant with the 
European Court of Human Rights concerns. It does not require an examination of the 
Falkland Islands system to establish if its position is equivalent to that in England and Wales. 
It is not believed that the use of defined minimum periods would diminish the impact of the 
sentence. The individual will still receive a life sentence and will therefore only ever be 
eligible for release on licence.  An expression of a minimum term in a period of years, 
particularly where the appropriate starting point would be forty years for the most serious 
offences, is unlikely to diminish the deterrent effect or public perception of the seriousness of 
the sentence. 
 
5.31 Executive Council is recommended to retain the proposal that minimum terms for life 
sentences expressed as a period of years are retained.  
 
Recommendation 7: That this proposal be accepted  
 

Youth Sentencing 
 

5.32 The proposals for changes to youth sentencing were briefly summarised in paragraphs 
1.1.1 to 1.1.3 of paper 157/14 as follows: 
 
Sentencing provision overhauled, including the introduction of community orders and 
simplification of custodial sentences for youths and young offenders. The ability to mix and 
match sentences is included 
 
Regulates the imposition of sentences of detention on young offenders and youths 
respectively. (Part 33) 
 
 Community service orders replaced with a simplified system 
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5.33 The detailed explanatory note on Part 33 is set out in Appendix 6 to this paper for ease 
of reference, but the key policy changes to the sentencing scheme are also summarised 
further in the paragraphs below. 
 
5.34 The current sentencing scheme set out in the Criminal Justice Ordinance (CJO) is quite 
complex and is not reflective of current sentencing practice which is both gender and age 
neutral. 
 
5.35 The CJO provides that males over 14 and females over 15 may receive a term of 
detention in a young offender institution up to the equivalent of the maximum term of 
imprisonment.  For non-grave crimes the CJO states that males between 14 and 15 and 
females under 18 can receive a maximum penalty of 4 months; that males between 15 and 16 
a maximum penalty of 12 months unless the maximum penalty for the crime is less than these 
figures in which case they can receive the maximum assigned to the offence.  For grave 
crimes the maximum penalty is that for the offence. 
 
5.36 Whilst historically a single cell in the prison has been designated as a young offender’s 
institution, the reality is that it is difficult to properly identify as a dedicated young offenders’ 
institution for sentencing purposes.  On this basis, the Bill removes the term and instead 
refers only to detention of young offenders generally.  This gives a more flexible approach 
allowing the use of best practice in relation to detention of young offenders within existing 
arrangements for the time being, and would accommodate the establishment of a dedicated 
young offenders’ institution in the future when resources allow. 
 
5.37 The proposed new scheme is gender neutral. 
 
5.38 No one under the age of 15 may receive a custodial sentence except for what is 
commonly referred to as a ‘grave crime’ (as set out in Clauses 729 and 730). 
 
5.39 Between 15 and 18 years, for all non-grave crime offences the maximum sentence in 
total (including consecutive sentences) is 24 months; 
 
5.40 For all offences except murder (which is fixed by law as detention at HM pleasure) any 
sentence passed upon a youth between 15 and 18 should be half that which would be imposed 
for a person over 18 (subject to the 24 month max for non-grave crimes) 
 
5.41 For young offenders between 18 and 21 the adult penalty provisions apply but they are 
subject to detention not imprisonment. 
 
Recommendation 8: That this proposal be accepted  
 
 
6.0 Financial Implications 
 
None 
 
7.0 Legal Implications 
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The process for the production of the Bills has been expedited and MLAs are keen that the 
development of new policies is fully considered in the correct forums. This paper highlights 
the policy changes upon which the committee have specifically requested a view from 
Executive Council.  It is anticipated that the Attorney General will communicate Executive 
Council’s views to the Select Committee but it will, of course, be for the MLAs and the 
Select Committee to examine the Bill as it sees fit for the completion of the process as it is 
not the intention of Executive Council to interfere with the legislative process. 
 
8.0 Human Resources Implications 
 
None 
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Appendix 1 – The Provision of Electronic Monitoring Tags 

The provision would apply in relation to the enforcement of a curfew bail condition by the 
police and courts and in relation to a community order imposing a curfew and restricted 
movement. 
 

The relevant provisions are to be found at Clauses 143, 527 and 571 of the CPE Bill. The 
relevant extracts from the explanatory notes and the clauses are set out below. I have 
highlighted the two key subsections of Clauses 143 and 527 which are that the police and 
courts are not permitted to impose an electronic monitoring requirement unless and until such 
equipment is available in the FI; the cost resource/budgetary requirements should not 
therefore delay passage of the Bill.  

Explanatory Notes 
The Part deals with bail granted by a court. Bail granted by the police after arrest is 
governed by the PACE provisions and is dealt with in Part 5. Section 3A of the Bail Act is at 
clause 76 and the limit in section 142 of the Criminal Justice Ordinance on police powers to 
impose conditions of bail e.g. place of residence, is relaxed. 
 
The Part does not include provisions of the UK law relating to residence in a bail hostel, or 
‘associated persons’. It does include a power to require electronic monitoring as a condition 
of bail.  It is anticipated that the electronic monitoring equipment will be readily available 
for use by the police. 
 
The Part refers to ‘conditions’ of bail rather than the ‘requirements’ of bail, except in 
reference to a requirement for a surety etc. It enables electronic monitoring of adults as well 
as youths to be a condition of bail. 
 
Clause 143 sets out the kind of conditions that can be attached to the grant of bail, and the 
considerations that can apply. The conditions must be only such as will ensure that the 
person surrenders to custody, does not commit an offence while on bail, does not interfere 
with witnesses, and makes himself or herself available for any report that the court requires. 
The court can order a person to surrender his or her passport. A court or a police officer of 
the rank of sergeant or above can also order electronic monitoring of compliance with bail 
conditions. The list is not exhaustive but sets out the most common conditions of bail. 
 
Clause 144 sets out the conditions under which electronic monitoring of compliance with bail 
conditions can be imposed. 

Clause 527 defines the electronic monitoring requirement 
 
Clause 571 provides, as now, for a supervision order to be made on a person who is given a 
suspended sentence. The supervising officer is the probation officer (which is defined in 
clause 2). Clause 571(3) is new and provides that a suspended sentence supervision order 
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can impose similar requirements upon the offender as are available under a community 
sentence, including electronic monitoring 

143. Conditions of bail 
(1) A person granted bail may be required to comply, before release on bail or later, with any 
conditions that the court considers necessary to ensure that the person — 
  
(a)  surrenders to custody; 
 
(b)  does not commit an offence while on bail; 
 
(c)  does not interfere with witnesses or otherwise obstruct the course of justice whether in 
relation to himself or herself or any other person; and 
 
(d) makes himself or herself available for the purpose of enabling inquiries or a report to be 
made to assist the court in dealing with the person for the offence. 
 
(2) If a person is remanded or released on bail by a court, it may be made a condition of bail 
that the person’s passport or other travel document is to be deposited with the court until the 
conclusion of the proceedings against the person, unless sooner required by the person for 
emergency reasons. 
 
(3)  Other conditions that may be imposed include, but are not limited to — 
 

(a) requiring the person to live at a specified place, or to live away from a specified 
place; 

 
(b) requiring the provision of sureties or the giving of a security; 

 
(c) imposing a curfew condition;  

 
(d) directing that the person not have contact with another specified person;  

 
(e) directing that the person not enter specified premises. 

 
(4)  A court or a police officer of the rank of sergeant or above may require a person as a 
condition of bail to comply with a requirement imposed in accordance with section 144 for 
the purpose of securing the electronic monitoring of the person’s compliance with any other 
requirement imposed on the person as a condition of bail. 
 
(5) If a court when granting, or directing the granting of, bail to any person imposes a 
condition under subsection (1) or (2), it may not require the person to find sureties in respect 
of that condition. 
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(6) Subsection (1) applies on any application to the court to vary the conditions of bail or to 
impose conditions in respect of bail which has been granted unconditionally.  
[Criminal Justice Ord. s.141(part) modified; UK Bail Act 1976 ss.3(6) and 3(6ZAA) and 
Schedule adapted] 
 
144.  Electronic monitoring of compliance  
(1) A court or police officer must not impose on a person a requirement under section 143(4) 
(an “electronic monitoring requirement”) unless each of the following conditions is satisfied.  
 
(2)  The first condition is that the person has attained the age of 12 years.  
 
(3) The second condition is that the person — 
  

(a) is charged with or has been convicted of a violent or sexual offence, or an offence 
punishable in the case of an adult with imprisonment for a term of 14 years or 
more; or  

 
(b) is charged with or has been convicted of one or more imprisonable offences 

which, together with any other imprisonable offences of which the person has 
been convicted in any proceedings — 

  
(i) amount; or  

 
(ii) would, if the person were convicted of the offences with which he or she is 

charged, amount,  

to a recent history of repeatedly committing imprisonable offences while remanded on bail.  
 
(4) The third condition is that the court is satisfied that the requisite equipment is available in 
the Falkland Islands at the date of the imposing of the requirement. 
 
(5) The fourth condition is that in the case of a youth the probation officer has informed the 
court that in his or her opinion the imposition of such a requirement will be suitable in the 
case of that youth.  
 
(6) If a court imposes an electronic monitoring requirement, the requirement must include 
provision for making the Chief Police Officer, the probation officer or some other public 
officer responsible for the monitoring in any particular case.  
[UK Bail Act 1976 s.3AA] 
 
509.   Community orders 
(1) If an adult individual is convicted of an offence punishable with imprisonment, not being 
an offence for which the sentence is fixed by law, the court by or before which the person is 
convicted may make an order (a “community order”)  imposing on the person any one or 
more of the following requirements — 
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(a)  an unpaid work requirement; 
 
(b)  an activity requirement; 
 
(c)   a programme requirement; 
 
(d)  a prohibited activity requirement; 
 
(e)  a curfew requirement; 
 
(f)  an exclusion requirement; 
 
(g)  a residence requirement; 
 
(h)  a foreign travel prohibition requirement; 
 
(i)  a mental health treatment requirement; 
 
(j)  a drug rehabilitation requirement; 
 
(k)  an alcohol treatment requirement;  
 
(l)  an alcohol abstinence and monitoring requirement; 
 
(m)  an intoxicating substance treatment requirement 
 
(n)  a supervision requirement; 
(o)  an electronic monitoring requirement. 
 
527.   Electronic monitoring requirement 
(1) In this Part “electronic monitoring requirement” means a requirement for securing the 
electronic monitoring of the offender’s compliance with other requirements imposed by a 
relevant order during a period specified in the order, or determined by the probation officer in 
accordance with the relevant order.  
 
(2) If — 
  

(a) it is proposed to include in a relevant order a requirement for securing electronic 
monitoring in accordance with this section; but  

(b) there is a person (other than the offender) without whose co-operation it will not 
be practicable to secure the monitoring,  

the requirement may not be included in the order without that person’s consent.  
 
(3) A relevant order which includes an electronic monitoring requirement must include 
provision for making the Chief Police Officer, the probation officer or some other public 
officer responsible for electronic monitoring in any particular case.  
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(4) If an electronic monitoring requirement is required to take effect during a period 
determined by the probation officer in accordance with the relevant order, the probation 
officer must, before the beginning of that period, notify — 
  
(a)  the offender;  
 
(b)  the person responsible for the monitoring; and  
 

(c) any person falling within subsection (2)(b),  

of the time when the period is to begin.  
 
(5)  Electronic monitoring may be ordered by the court only if the court is satisfied that 
the requisite equipment is available in the Falkland Islands at the date of the sentencing 
hearing. 
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Appendix 2 – Commencement of all proceedings in the Summary Court 

The provision requiring that all proceedings commence in the Summary court. The 
relevant provisions are to be found at Clauses 257, 263. One MLA in the Committee hearings 
on 5th September and 11th September expressed reservations regarding the provision in 
Clause 257 that all criminal proceedings should commence in the Summary court.  The MLA 
indicated personal concerns that the new procedure might be extremely onerous; shouldn’t 
change the law just because SM doesn’t let the JPs sit;  more bureaucratic; JPs will sit as 
observers with SM in any event so will be local presence; long term issues of JPs being 
willing to Chair; times when SM is out of country and JPs are thin on ground; fisheries cases, 
the fines are considerably higher than Summary court can inflict, quick sharp actions needed, 
not lengthy delays between hearings in one court and then the other.  
 
Another MLA wished to support the concept of local justice by local people, but had 
concerns that this means FI will always have to have a legally qualified legal advisor;   
 
The Committee examined the Bill in detail.  It assumes that a legally qualified head of courts 
is desirable but does allow some flexibility. 
 

Some public policy considerations 

• This has now been debated in detail in session 4 and proposed amendment 
(below) appears to have been accepted. 

• Although all cases will start life in the summary court this may be a technical 
administrative event if Head of Courts needs to transfer to Mags court because 
no JPs sitting for Summary court to convene 

• Empowers JPs 
• Local justice being delivered by local JPs 
• Looking to the future to have a confident, well trained, empowered cohort of 

local JPs 
• The Head of Courts and judiciary have been fully consulted upon the 

proposals and are supportive  
• Progressive and modern – positive message to Islanders that local justice by 

local people, with proper support and training will encourage more people to 
apply to become JPs 

• Extensive training is being planned by Head of Courts services both for JPs 
and for Chairs of benches to enable them to carry out a fuller role 

• Extensive training on the new bills will be offered to all court staff, JPs and 
judiciary – training package, notes and face to face  

• The court has been already, in anticipation of the new Bill and to increase the 
number of sittings of the JPs, listing all summary matters for a first appearance 
before the Summary court.  There have been no complaints or concerns 
expressed to court staff.  
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• Maximum flexibility in the administrative transfer of cases between Summary 
Court and Mags Court to lessen initial impact while JPs are being trained and 
more recruited 

• Frees Senior Magistrate to focus on most serious cases and other duties 
outside the CJS (coroner, civil, family courts – all need revision and 
modernisation) 

• Flexible and efficient 
• The issue of whether the Head of Courts/clerks to the courts/Registrar are 

legally qualified in the future is a completely separate issue and the 
jurisdiction of the courts is not dependent upon it; however to not have a 
legally qualified person at the head of the courts service is a retrograde step 
inconsistent with a modern, efficient criminal justice system 

• Cl 263(8) allows the Clerk of the Summary court to transfer the case 
administratively if the Summary court cannot be convened in time 

 
The Explanatory Notes for the relevant clauses are: 
 

PART 16 – SUMMARY PROCEDURE 
 
Introduction 
This Part deals with both the Magistrate’s Court and the Summary Court procedure. It 
supplements Part 11 on criminal jurisdiction so as to provide for the proceedings of the 
lower courts. Part 17 deals with the procedure in the Supreme Court, including 
adjournments. 
 
There are no equivalent provisions in the present Falkland Islands laws and no Ordinance 
specifically dealing with the lower courts. The Administration of Justice Ordinance makes a 
few jurisdictional provisions, but otherwise incorporates into Falkland Islands law 
provisions of the UK Magistrates’ Courts Act 1980.  (Precisely which provisions of the Act as 
amended it is difficult to ascertain).  
 
English procedure as contained in the 1980 Act therefore governs the lower courts at 
present. This Part sets out the key features of that procedure and thus reduces the need for 
reliance on the 1980 Act, except where there remain gaps. These will be filled by criminal 
procedure rules made by the Chief Justice after consulting the Criminal Justice Council. 
 
Decisions on the role of justices of the peace e.g. how they will be chosen for each case, 
whether 2 or 3 justices should sit, will be taken by the Head of Courts, subject to relevant 
criminal procedure rules. The members of a Summary Court will choose their own Chair for 
the duration of a case. 
 
There is no need for the complexities of indication of plea etc. in an either-way offence case.  
In the UK, the choice of venue is a matter for the court, and the defendant can elect jury trial 
even if the court proposes summary trial for an either-way offence.  In the Falkland Islands 
there is no choice – certain serious offences are indictment-only; other offences are triable 
summarily, unless an offence is a linked offence. The only issue on a summary offence is 

Record of the Meeting of the Legislative Assembly 
Held in Stanley on Thursday 30 October 2014 

184 
 



whether it should be heard by the Summary Court, the Magistrate’s Court or the Supreme 
Court (see below). 
 
Transfer between the Magistrate’s Court and the Summary Court as provided in the recent 
amendment to the Administration of Justice Ordinance is dealt with in Part 11.  Sending for 
trial is dealt with in Part 12. Preliminary Hearings are in Part 15. Committal for sentencing 
is dealt with in Part 13 and bail in Part 9. Appeals to the Supreme Court are dealt with in 
Part 31. Evidence and sentencing dealt are also dealt with separately. 
 
Provisions of this Part have been mainly derived from the Magistrates Courts Act 1980, as 
amended by a number of enactments, principally the Criminal Justice Act 2003. 
 
The Part provides that all cases commence in the Summary Court and at the first hearing the 
bench determines the venue for the trial, whether the Magistrate’s Court, the Summary 
Court, or (in the case of an indictment-only offence) the Supreme Court. This process is 
known as ‘allocation’.  
 
The Part prescribes the periods for which the lower courts can remand a person in custody 
or on bail.  They are the same as in the UK. 
 
The Part provides for a defendant to plead guilty to a minor offence without attending court. 
This is the system now in use, but the provisions are clarified and made more consistent and 
include corporations. A power to order the payment of costs is included, and the scheme can 
apply to corporations as well as individuals. 
 
The Part does not include the new procedure used in some parts of the UK of a written 
charge and requisition as they are of no particular benefit in the Falkland Islands 
circumstances. (See the UK Criminal Justice Act 2003 ss.29, 30). 
 
Clause 263 provides that all cases commence in the Summary Court and at the first hearing 
the bench determines the venue for the trial, whether the Magistrate’s Court, the Summary 
Court, or the Supreme Court (in the case of an indictment-only offence). 
 
For a commentary on summary procedure, reference can be made to Archbold – 
Magistrates’ Courts Criminal Practice 2013. 
 
257. Manner of commencing proceedings 
(1)  All criminal proceedings must commence in the Summary Court and must be 
commenced by an information, resulting from — 
  
(a)  laying an information before a justice of the peace;   
 

(b) bringing before the court a person who is in custody after  having been arrested 
without a warrant; or 

 
(c) requiring a person who has been arrested without a warrant and released on bail to 

attend before the court.  
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(2) Any person who believes from reasonable and probable cause that an offence has been 
committed by any person may lay an information of it before a justice of the peace. 
 
(3)  This section has effect despite any other provision in the laws of the Falkland Islands 
about the institution of criminal proceedings, other than — 
 

(a) section 290(2) as regards bills of indictment;  

 
(b) any power to commence criminal proceedings by complaint; and  

 
(c) any later provision which expressly displaces this section.  

   
 
Cl 263 will be revised: this version has been accepted by the Select Committee and allows 
for an allocation to be conducted in the Mags court if that is the venue of the first hearing 
because the Summary court cannot sit – i.e. just because the case first appears in the Mags 
court it can still be allocated to the Summary court on a plea of NG if the Snr Mag thinks its 
suitable to be heard there. 
 
263. Decision as to venue court of trial 
(1)  On the first appearance of a defendant in the Summary Court, whether in response to a 
summons or warrant or after arrest (other than on an application for an adjournment or 
remand) the Summary Court must, after hearing representations from the prosecution and the 
defence, decide the most appropriate venue court for the trial. 
 
(2)  If the information or charge relates to an indictment-only offence the case must proceed 
as a sending for trial of that offence and any linked offence to the Supreme Court in 
accordance with Part 12 (Sending for Trial). 
 
(3)  If the information or charge relates to a summary offence, the court must decide whether 
a case is more suitable for trial in the Summary Court or in the Magistrate’s Court, on the 
basis of the criteria set out in subsection (6). 
 
(4)  Before the court makes a decision as required by subsection (3), the person presiding, or 
the Clerk of the court, must read the allegation of the offence to the defendant and explain, in 
terms the defendant can understand (with help, if necessary)  
  
(a)  the allegation, unless it is self-explanatory;  
 
(b) that the offence is one which can be tried either in the Summary Court or in the 
Magistrate’s Court;  
 
(c) that the court is about to ask whether the defendant intends to plead guilty;  
 
(d) that if the answer is ‘yes’, then the court must treat that as a guilty plea and must sentence 
the defendant, or commit the defendant to the Magistrate’s Court for sentence;  
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(e) that if the defendant does not answer, or the answer is ‘no’, the court will decide whether 
to allocate the case to the Summary Court or to the  Magistrate’s Court for trial, applying the 
criteria set out in subsection (5). 
   
(5)  If the information or charge relates to an offence within the jurisdiction of the Summary 
Court, the case can nonetheless be sent allocated to the Magistrate’s Court for trial if the 
Summary Court considers that there are circumstances that justify that course, including, but 
not limited to — 
 

(g) whether the defendant is already awaiting trial on other matters before the 
Magistrate’s Court; 

(h) whether a co-accused charged with the same offence is already awaiting trial 
before the Magistrate’s Court; 

(i) the value of any damage caused or compensation likely to be sought; 

(j) whether complex points of evidence or law are likely to arise in the course of the 
trial; 

(k) whether a sentence in excess of that which the Summary Court can impose is 
likely to be justified if the defendant is convicted; 

(l) the extent to which a case concerns matters of public interest;  

(g)  any other consideration required by the interests of justice. 
 
(6)  If the defendant is sent for trial, a plea of not guilty indicated under subsection (4) (e) is  
not binding on the defendant at the trial. 
  
(7)  This section is in addition to and does not affect the provisions of — 
 

(c) Part 11 (Criminal Jurisdiction) as to transfer of cases between the Summary Court 
and the Magistrate’s Court; 

(d) Part 13 (Committal for Sentence) as to committal for sentence to the Magistrate’s 
Court. 

(8)  If the Summary Court cannot be convened to deal with a person who has been arrested 
and is in custody, within the time prescribed by this Ordinance, the Clerk of the court may 
perform the functions of the Summary Court under this section, with necessary modifications. 
 
Appendix 3 – Time limits for the commencement of proceedings 

1.  Clause 182 
 In Session 3 MLAs expressed some concerns about the provisions allowing for a 12 month 
time limit for all imprisonable offences.  AGs re-considered this in a briefing paper (attached) 
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circulated to the Committee at Session 4 in which it was considered that the time limits were 
too widely drawn and proposing the following amendment: 
 
182 (3) There is no limit on the time within which a prosecution may be commenced for an 
indictment-only offence or for a summary offence which carries a maximum penalty in 
excess of six months imprisonment. [that is an imprisonable offence.] 
 
(4) A prosecution for a summary offence that carries a maximum penalty of six months 
imprisonment or less or is not an imprisonable offence must be commenced within [12] 6 
months of the date of the offence. 
 

Committee members indicated that they were content with this amendment but still wished 
for the matter to be confirmed by ExCo. 

The current Explanatory Notes on this are as follows (but will be amended as shown in the 
light of the briefing note and amendment): 

Clause 182 sets out the rules for the time-limit for commencing criminal proceedings. The 
rules are simplified from those in the Criminal Justice Ordinance which were extremely 
complex and differ from those in the UK. In the UK there is a 6-month time limit for offences 
that can only be tried in a magistrates’ court; there is no time limit for either-way or 
indictable offences.  In this Bill it is proposed that there be no time limit for indictment-only 
offences and those summary offences which carry a maximum penalty in excess of 6 months 
imprisonment.  For summary offences carrying a maximum penalty of up to 6 months 
imprisonment there will be a time limit in which proceedings can be brought of 6 months 
from the date of the commission of the offence. The proposal in this Bill is that for 
imprisonable offences (including indictment-only ones) there is no time limit; for all other 
offences there is a 12-month time limit from the date of the offence.  The period is increased 
to allow for the complexities of evidence gathering on the Islands, sometimes necessitating 
work to be done abroad, such as statement taking, interviewing and forensic testing. 
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Appendix 4 –  Exemptions from Jury service 

Schedule 6.  The Committee resolved all the groups save for two and wish ExCo to decide 
whether MLAs and Legal Practitioners should be exempted as of right from jury service. 
 
The only issue really is whether the jury pool should be as wide as possible and, particularly 
in the case of Legal Practitioners, whether they should have to show cause to be excused jury 
service, such as a conflict of interest because they have had professional dealings with either 
the defendant or the complainant in a case. 
 

SCHEDULE 6 
(Sections 316 and 323) 

 
INELIGIBILITY AND DISQUALIFICATION FOR AND EXCUSAL 

FROM JURY SERVICE 
 

PART 1 - PERSONS INELIGIBLE 
 

Group A - The Governor [and the Legislative Assembly] 
 
The Governor 
 
[Members of the Legislative Assembly] 
 
[The Clerk to the Assembly] 
 
[Any person employed in the Governor’s Office] 
 
 
Group B - The judiciary and the courts 
 
The President and Justices of the Court of Appeal 
 
The Chief Justice 
 
The Senior Magistrate 
 
The Registrar General [moved] 
 
The Registrar of the Supreme Court 
 
The Clerk to the Magistrate’s Court 
 
The Clerk to the Summary Court 
 
Justices of the Peace 
 
Group C - Others concerned with the administration of justice 
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The Attorney General.  
 
[The Registrar General] 
 
[Any person authorised by the Legal Practitioners Ordinance to practise as a legal practitioner 
in the Falkland Islands, whether or not in actual practice as such] 
 
Any person employed in or about the practice of a legal practitioner in actual practice as such 
or employed in the Attorney Generals Chambers of the Falkland Islands Government and not 
included in Group B. 
 
[Any member of the Board of Visitors of the prison]  
 
The probation officer. 
 
Any member or reserve member of the Royal Falkland Islands Police Force. 
 
Any prison officer. 
 
Any civilian employed by the Government of the Falkland Islands whose personal 
emoluments are wholly or partly paid out of the head of expenditure relating to the Royal 
Falkland Islands Police Force. 
 
A person who at any time within the last 6 months has been a person falling within any 
description specified in this Group. 
 
Group D - Mentally disordered persons 
 
A person who suffers from mental disorder which requires the person to – 
 

(c)  reside in a hospital or similar institution; or 
 

(d)  regularly attend for treatment by a medical practitioner, if the practitioner 
certifies that the person is not capable of serving as a juror by reason of the 
disorder. 

 
A person who has been determined by the Supreme Court to be incapable, by reason of 
mental disorder, of managing and administering his or her property and affairs. 
 
PART 2 –  
PERSONS DISQUALIFIED 
 
A person who has at any time been sentenced for a matter which would be recognised as a 
criminal offence within the Falkland Islands in the Falkland Islands  
 
(a) to imprisonment for life, custody for life, or to imprisonment or detention of 5 years or 

more; or 
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(b) to be detained at Her Majesty’s pleasure. 
 
A person who at any time during the last 10 years has in the Falkland Islands — 
             
(a) served any part of a sentence of imprisonment or detention 
       
(b)             had passed on him or her or had made in respect of him or her a suspended 
sentence of imprisonment or order for detention 
 
in respect of a matter which would be recognised as a criminal offence within the Falkland 
Islands 
 
[PART 3 - PERSONS EXCUSABLE AS OF RIGHT] 
 
[Medical and other similar professions 
The following if actually practising their profession and registered under any enactment of 
the Falkland Islands requiring them to be so registered – 
 
 (a) medical practitioners 
 
 (b) dentists 
 
 (c) nurses 
 
 (d) midwives 
 
 (e) veterinary surgeons and veterinary practitioners 
 
 (f) pharmaceutical chemists] 
 
[Members of certain religious bodies 
A practising member of a religious society or order the tenets or beliefs of which are 
incompatible with jury service] 
 
. 

Record of the Meeting of the Legislative Assembly 
Held in Stanley on Thursday 30 October 2014 

191 
 



Appendix 5 – Fixing the starting point for minimum tariff on life sentences 
 
Clauses 577 to 579 – Although the issue of whether to require a whole life tariff as the 
highest starting point for the fixing of the minimum term in murder cases was believed to 
have been resolved in Committee, one MLA asked that the matter be considered by ExCo.  
 
The Explanatory Note on the issue says this: 
An outstanding issue relates to Clauses 577 to 579 which enable the Supreme Court to 
recommend a minimum term of imprisonment when imposing a mandatory life sentence, by 
reference to a starting point.  
 
The clauses are based on Chapter 7 of Part 12 of the UK Criminal Justice Act 2003 but at 
present the minimum tariff of 40 years has been provided for in 577(2) in the light of the 
ECHR ruling in the case of Bamber which said that a whole life tariff was not Convention 
compliant.  The UK Court of Appeal has now ruled in the case of McLoughlin that a whole 
life term is Convention compliant and can be imposed.  It is for consideration whether the 
Falkland Islands want to follow the UK on this and amend this provision so that a whole life 
tariff is the starting point.  
 
A full detailed argument on the competing views between the two cases can be read here:  
http://www.criminallawandjustice.co.uk/features/Whole-Life-Sentences-Resolving-
Conflict 
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Appendix 6 – Youth sentencing 
 
The explanatory note on youth sentencing is set out below for ease of reference: 
 

CHAPTER 11 – YOUTHS AND YOUNG OFFENDERS 
PART 33 – YOUNG OFFENDERS AND YOUTH PROTECTION 

Introduction 
This Part makes provision for the treatment of youths and young offenders in the criminal courts, and 
for the protection of youths in the courts. (A ‘youth’ is defined in clause 2 to mean a child or young 
person.  A child is defined as a person under the age of 14 and a young person as a person between 
14 and 18.  A young offender is a person aged 18, 19 or 20 who is convicted of an offence). 
 
The Part replaces and expands sections 33 to 40 of the Criminal Justice Ordinance and some of Part 
VII of the Criminal Justice Ordinance (sections 110 to 117) by provisions based on the UK Children 
& Young Persons Act 1933 as amended in 1963 and 1969. It includes provisions of recent UK 
legislation including the Powers of Criminal Courts (Sentencing) Act 2000 as amended. It governs the 
imprisonment of youths (which is called detention) and provides for the making of reparation orders 
on youths and for fining and binding over of parents and guardians. 
 
The custodial scheme envisaged by the Part is that no person under the age of 21 will be sentenced to 
prison, except for an offence for which the penalty is imprisonment for life. The sentence will be one 
of detention, and the Governor, after consulting the CJC, must designate the place for detention. The 
place can be an area of the prison separate from the rest of the prison. 
 
The Part does not retain the provisions about supervision of young offenders in Part VII of the 
Criminal Justice Ordinance (sections 118 to 131) as they are superseded by the community sentence 
provisions in Part 25. Nor does it not refer to attendance centres or young offender institutions as 
such centres and institutions are not provided in the Falkland Islands (and young offender institutions 
have been abolished in the UK).  The Part varies the provisions of the Criminal Justice Ordinance 
about periods of detention that can be imposed on youths and young offenders. 
 
The Part does not include provision for Youth Panels or parenting orders or child safety orders or 
curfew orders as these are not considered appropriate in the Falkland Islands. Nor is there any 
provision for formal reprimands and warnings, as these require reference to youth offending teams 
which are not available in the Falkland Islands. 
 
There are however various other options open to courts in dealing with youths and young offenders, 
and this Part expressly saves those provisions. They include community sentences i.e. community 
orders and youth rehabilitation orders, which are dealt with in Part 25. Provisions on care of youths 
are in the Children Ordinance 2014. Conditional cautions on youths, which can include reparation 
requirements, are provided for by Part 8. Absolute and conditional discharges are provided for by 
Part 24. Suspended sentences of detention are possible under Part 26. 
 
The Part includes some provisions which overlap with other Parts dealing with sentences; it 
incorporates e.g. a provision on restriction on imprisonment of persons under 21 and rules. It also 
incorporates provisions about fines on youths. It imposes a duty on the court to fine parents rather 
than youths unless the parent cannot be found, etc. 
 
The Part includes provisions designed to protect youths from publicity, but does not include the 
reporting restrictions in ss.44 and 45 of Youth Justice & Criminal Evidence Act 1999 which are not in 
force in the UK. 
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The Part includes provisions designed to protect youths from the consequences of proceedings for 
certain offences involving violence against youths. See clauses 745 to 750 and Schedule 12.  
 
Commentaries on these topics can be found in various places in Archbold 2013 Ed.  For general 
principles of sentencing youths see paras. 5-66 etc. For reparation see paras.5 – 717 on. For 
reporting restrictions see paras. 4-15 on.  For fines on parents, see paras. 5-1277 on. 
 
Notes on clauses 
Clause 719 defines some terms that are used in the Part but not defined elsewhere. It also savings 
other provisions of the Bill that deal with sentencing of youths and young offenders. 
 
Clause 720 makes general statements of principle about sentencing of youths and young offenders. 
The UK Act does not mention young offenders but it seems appropriate to do so. 
 
Clauses 721 to 725 provide for the constitution, procedure and jurisdiction of the Youth Court.  It is 
in effect the Magistrate’s Court or Summary Court when dealing with offences by youths. The clauses 
provide for remitting of cases to and from the Youth Court. 
 
Clause 726 restricts in general terms the power to pass custodial sentences on persons under 21 years 
of age and requires the court to take certain factors into account before imposing a custodial 
sentence. A court cannot sentence a person under 21 to prison for any offence or in default of 
payment of a fine, damages or costs. There is an exception for remand and committal to a higher 
court for sentence. The clause is based on part of s.33 of the Criminal Justice Ordinance.  
 
Clauses 727 and 728 regulate the imposition of sentences of detention on young offenders and youths 
respectively (though the age limit is not fixed at 18 as in the definition of youth.) These clauses are 
different from the equivalent provisions in the Criminal Justice Ordinance and are based broadly on 
the Powers of Criminal Courts (Sentencing) Act 2000 as amended.  
 
 Clauses 729 and 730 regulate the imposition of sentences on youths and young offenders for 
indictment-only offences and other serious crimes. Detention at Her Majesty’s pleasure or for a 
specified period is made obligatory for certain offences. 
 
Clause 731 says that detention can be imposed for contempt of court by a person under the age of 21. 
It is based on section 40 of the Criminal Justice Ordinance which limits the age to 18 and over but, as 
contempt can be committed by a youth, that limitation is removed. 
 
Clause 732 enables the Governor to designate the place of detention. It must not be the prison unless 
no other place is suitable.  The Governor, after consulting the CJC, also controls detention at Her 
Majesty’s pleasure. (Release on licence from detention is dealt with under the Prison Ordinance). 
 
Clauses 733 to 736 provide for fines on youth offenders, including ordering a parent or guardian to 
pay. Other provisions about enforcement of fines, etc. are contained in Part 27. 
 
Clause 733 prescribes the maximum amount that a child or young person can be fined by the 
Magistrate’s Court or Summary Court sitting as a Youth Court, but gives the Governor, after 
consulting the CJC, power to amend the figures. 
 
Clause 734 requires a court to order a parent or guardian to pay a fine, costs and compensation 
ordered on a conviction of a youth.  
 
Clause 735 enables a financial circumstances order to be made against a parent or guardian.  
 
Clause 736 adapts clause 592 as to the fixing of the level of fine. 
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Clauses 737 and 738 enable a court to bind over the parent or guardian of a youth offender. 
 
Clause 738 enables a court to require the attendance of a parent or guardian at court. The 
amendments to s.34 of the CYP Act 1933 made by the CYP Act 1963 have not been included as they 
make the requirement rather general in nature. 
 
Clauses 739 to 744 provide for reparation orders to be made on youths. They incorporate some 
provisions of Schedule 8 of the 2000 Act as substantive provisions governing reparation orders. 
 
Clauses 743 to748 contain special rules about proceedings for certain offences involving youths. The 
rules are designed to protect youths from harm as a result of the proceedings. The offences, which are 
listed in Schedule 12, are all offences of violence and will be in the Crimes Ordinance 2014. 
 
There is a presumption about age in clause 745 and a power to proceed with a case in the absence of 
a youth in clause 746. 
 
Clause 750 enables a warrant to be issued to search for a missing youth. The equivalent UK 
provisions are in ss.44 and 102 of the Children Act 1989 but the older CYP Act 1933 provision is 
more appropriate in Falkland Islands. 
 
Clauses 751 to 754 are general protective provisions about youths and young offenders, including a 
requirement to segregate youths in police detention, a prohibition of unnecessary presence of children 
in court, and a rule about evidence of a child. 
 
Clauses 755 and 756 relate to publication of certain matter in newspapers and by programme service 
(i.e. radio or TV or internet broadcast). Clause 755 is a total prohibition in relation to certain 
proceedings, while clause 756 gives a court power to prohibit publication in all types of proceedings.  
 
Clauses 757 to 760 are miscellaneous provisions.  
 
Clause 757 is about evidence and procedure in relation to youths. If a person attains the age of 18 
during the proceedings, they should continue as if the person were still under 18. 
 
Clause 758 provides for ascertaining the age of a youth, whether a defendant or a witness in any 
proceedings. The requirement to adjourn the case if necessary is in line with recent UK case law on 
the subject and makes the Falkland Islands compliant with human trafficking awareness standards.  
 
Clause 759 provides that the age of a young offender for the purpose of sentencing is the age at the 
date of conviction. If a person attains the age of 18 during the proceedings, they should continue as if 
the person were still under 18. 
 
Clause 760 enables the Governor, after consulting the Criminal Justice Council, to make regulations 
empowering courts to impose maintenance orders on parents of youths in detention. 
 
Schedule 12 is the list of offences for the purposes of clauses 745 to 750. 
 
Policy issues 
The main policy issue is what the youth justice system should comprise in the Falkland Islands. The 
secondary questions are, whether sentences of detention as in the Bill are appropriate and whether 
supervision (provided for in Part VII of the Criminal Justice Ordinance) should be abolished as in the 
draft, as it is superseded by community sentences in Part 25.  Supervision for reparation and for post-
release of young offenders will remain, however. 
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 FALKLAND ISLANDS  
 

REPORT ON THE SELECT COMMITTEE  
OF THE LEGISLATIVE ASSEMBLY 

ON THE CRIMES BILL 2014  
 

5. Meetings, Publication etc. 
 
The Crimes Bill and its companion bill, the Criminal Procedure and Evidence Bill, were 
published in the Gazette on 15th August 2014 together with a detailed explanatory 
memorandum on each.  
 
The Bills were presented to the Legislative Assembly on 28th August 2014, and referred to 
Select Committee for scrutiny. 
 
Briefings on the contents of the Bills were given at public meetings on 29th August at Fox 
Bay and at two meetings in Stanley on 1st September; one for legal practitioners and one 
public meeting. 
 
The Select Committee, chaired by the Honourable Roger Edwards, met on four occasions to 
consider the Crimes Bill. A full transcript of the Committee’s proceedings will be available in 
due course.   
 
The meetings were held, in public, on 25th and 26th September and on 2nd and 3rd October 
2014. All of the meetings were attended by the Honourable Roger Edwards, Michael Poole, 
Gavin Short and Mike Summers. The Honourable Dr Elsby and Phyl Rendell were absent 
from the third and fourth meetings; The Honourable Jan Cheek and Ian Hansen did not attend 
the Select Committee. 
 
The Select Committee was advised by the Attorney General, the Acting Attorney General and 
their Criminal Justice Advisor. 
  
The Crimes Bill was examined clause by clause but also at all meetings areas of policy 
concern were debated in detail by Members, in particular considering whether amendments to 
the Bill should be recommended by the Committee. 
 

6. Background 
 
The Bill is intended to update and consolidate legislation that creates criminal offences in the 
Falkland Islands. It re-states in modern language the provisions of relevant local Ordinances, 
which will be repealed. The Bill also enacts as local law provisions of English enactments 
that apply to the Falkland Islands by their own force or by virtue of Chapter 10 of the 
Interpretation and General Clauses Ordinance. In addition English provisions which have 
come into force since the automatic cut-off date in 2004 have been included in order to 
ensure that the Falkland Islands criminal law is as current as possible and aligned with recent 
UK and international practice. 
A summary of the Bill was given to the Assembly in August, and a more detailed explanatory 
memorandum of the provisions of the Bill has been published and was available to the Select 
Committee, so this report will not repeat those here.  
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7. Summary of Select Committee’s discussions 
 
The Committee’s discussions on the Bill were thorough and wide ranging but, in particular, 
concentrated on areas of significant change proposed by the Bill.  Those significant areas of 
change can be summarised as follows: 
 
The introduction of the following offences new to Falkland Islands legislation: 
  

Causing/allowing the death of a child 
Trafficking people for labour exploitation  
Forced marriage  
Corporate manslaughter  
Possession of weapons on school premises  
Possession of extreme pornography 
Fraud 
Identity cards offences 
Interception of electronic communications  
Bribery  
Noise nuisance 
Criminal trespass 

 
The introduction of the following new protective orders: 

 
Forced Marriage Protection Orders  
Domestic Violence Protection Notices and Orders 

 
The updating of the existing sexual offence protection orders by the introduction of: 
 

Sexual Offence Notification Orders  
Sexual Harm Prevention Orders 
Sexual Risk Orders 

 
The updating and revision of current law in relation to: 
 

Encouragement of offences 
Cruelty/neglect of a child 
Female genital mutilation 
Protection from harassment 
Grooming for sexual exploitation  
Explosive substances 
Hate crimes 

 
The Committee largely supported these areas of change, but resolved to recommend a 
number of amendments to the Bill across several areas.  
 
The details of discussions and proposed amendments are set out as follows by reference to 
the Part headings of the Bill. 
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8. Discussion of the Bill and Proposals for amendment 
 

Chapter 1 Preliminary 
Part 1 – Preliminary and Interpretation 
For the sake of clarity it was agreed that the note contained in the Explanatory Note to the 
Criminal Procedure and Evidence Bill (CPE Bill) should be reproduced in the Explanatory 
Note to this Bill also.  
 
The Committee is aware that ordinarily the explanatory note is only published with a Bill.  
However, given the extraordinary nature/size of the legislation, the Committee determined 
that in respect of both this Bill and the CPE Bill a revised Explanatory Note should be 
published at the same as the Ordinance is published after it has received assent.   
 
Clause 2 
The Committee proposes that definitions be added to the existing Clause in the Bill, in 
relation to the meaning of ‘highway’, ‘public place’, ‘road’ and ‘young person’.  
 
In respect of the definition of ‘public place’ the approval of the insertion of the definition in 
Clause 2 would lead to consequential amendments for slightly differing definitions of the 
same expression (which would need to be deleted elsewhere in the Bill). These are included 
in the list of proposed amendments below (which includes a number of drafting errors which 
have been identified). 
 
In addition, it was proposed that the definition of ‘police force’ be revised to ensure that it 
accords with that in the CPE Bill and the Police Ordinance. 
 
Part 3 - Ancillary offences 
The Committee approved the inclusion of the provisions substituting the new offence of 
“Encouragement” for the common law offence of incitement which will be repealed.  The 
Committee agreed that the term ‘encouraging’, as used in the draft Bill, is preferable to the 
English term ‘encouraging and assisting’.  
 
Chapter 2 Crimes against the Individual 
Part 4 – Offences against the Person 
 
Clause 69 sets out the current law against setting certain types of traps calculated to kill or 
cause grievous bodily harm. The Committee were satisfied with the provisions save for the 
assertion in Clause 69(3)(b) making it legal to set these types of traps in a dwelling for 
protection during the hours of darkness. The Committee unanimously agreed that this was not 
acceptable practice and that this subclause should be repealed.   
 
Clause 72 
In respect of the offences set out in Clause 72, assaulting a police officer and obstructing a 
police officer, the Committee noted both a drafting error and a substantial error in the 
penalties ascribed to each offence.   
 
The Committee approved the proposal for an amendment to Clause 72(2) to delete the 
penalty as drafted for an offence of obstructing a police officer and to insert a penalty of 
‘Imprisonment for 1 month or a fine at level 3 on the standard scale, or both’. 
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In respect of the offence of assaulting a police officer it was noted that the penalty provided is 
for a term of imprisonment of 2 years. This does not accord with the current penalty in the 
Crimes Ordinance or with the English penalty, both of which are 6 months imprisonment. 
Accordingly the Committee approved a proposal that Clause 72(3) be amended to read 
‘subject to subsection (4)’ and to delete ‘2 years’ and to insert ‘6 months’.  
 
Clause 77 
The Committee approved the introduction of this new offence of causing or allowing the 
death of or harm to a child or vulnerable adult.  This provision introduces a dual basis for 
criminal liability in such cases and remedies one of the main difficulties with the law relating 
to other possible charges such as murder or manslaughter in a domestic context when the 
degree of involvement of each parent is unclear.  
 
Clause 82 
Although this offence of cruelty or neglect of a person under 16 has been Falkland Islands 
law since 1933, the Select Committee approved the modernised drafting of the offence which 
broadens the basis of neglect to include emotional and psychological harm as well as physical 
abuse.  
 
Clause 85 
This clause reflects the existing law in the Falkland Islands in relation to the abduction of a 
child from the person who has lawful control of the child. The Committee were satisfied that 
this offence should continue but expressed concern that the maximum penalty for the offence 
is the same as that in Clause 84 dealing with abduction of children by their parent or 
guardian. The Committee unanimously recommended that the penalty in Clause 85 be 
increased from 7 years to 10 years, thus marking the difference in seriousness between the 
two offences.  
 
Clause 87 
The offence of trafficking people for labour exploitation is an offence new in the Falkland 
Islands. The Select Committee approved the introduction of this offence without amendment. 
 
Clauses 88 & 89 
This offence as drafted is an updated version of the offence currently in Falkland Islands law 
by virtue of the application of the Prohibition of Female Circumcision Act 1984.  Although 
the Committee was in full agreement that the updated provisions should be included in the 
Bill without amendment, the Honourable Dr Elsby was keen for the Committee to consider 
including further provisions to make male circumcision illegal unless there was a medical 
need. The Committee considered that such proposals should not be included in this Bill but 
could be considered for possible legislation when full policy had been developed and public 
consultation had been undertaken.  Dr Elsby has indicated that he will be tabling an 
amendment to the Bill for consideration of the Committee of the Whole. 
 
Clauses 90 to 101 
The Select Committee approved without amendment the inclusion of the new provision 
making forced marriage illegal along with the provisions for forced marriage protection 
orders, again without amendment. 
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Clauses 102 to 108 
The Committee approved the introduction of Domestic Violence Protection Notices and 
Orders without requiring any amendments. 
 
Clause 109 
It was noted by the Committee that the penalty for the offence of commercial dealings in 
human organs seemed very low.  On checking the current position it was established that in 
England the penalty was increased when the Human Organ Transplant Act 1989 was replaced 
by the Human Tissue Act 2004. The penalty is now imprisonment for 3 years or an unlimited 
fine or both.  It was recommended to the Committee that there was no need to replace Clause 
109 as drafted with the entirety of the Human Tissue Act, which is not relevant in the 
Falkland Islands context, but that it would be appropriate to increase the penalty for the 
offence to that contained in the 2004 Act.  The Committee approved the proposed 
amendment to Clause 109(1) accordingly to delete the words ‘months or a fine at level 5 on 
the standard scale’ and to insert ‘years’ and in Cl 109(2) to delete the penalty and insert 
‘Imprisonment for 3 years or a fine, or both.’ 

Part 5- Corporate Manslaughter 
Following a detailed debate on the merits of introducing the concept of corporate 
manslaughter to the Falkland Islands for the first time, the Select Committee approved the 
provisions.   
 
One query was raised regarding the legal position of the Falkland Islands Defence Force; the 
Select Committee was agreed in its view that the FIDF should be included in the exemptions 
afforded to the armed forces within the provisions. This has been achieved by making small 
amendments to Clauses 125(1) and (2) and to Clause 127(2)(f) which the Committee have 
approved.  
 
Part 6 Protection from Harassment 
The Committee approved the updated provisions which include a separate offence of 
‘stalking’ as a discrete type of harassment.  
 
Part 7 Offensive Weapons 
Whilst most of the provisions in this Part have been offences in the Falkland Islands for many 
years, new offences relating to the possession and use of weapons on school premises are 
included and were approved without amendment by the Committee.  The Committee debated 
in detail whether the provisions in relation to crossbows were strictly necessary but 
concluded that on balance, it was prudent to not repeal them.  
 
Part 8 Explosive Substances 
Although all of these offences have been part of Falklands law for many years, the drafting 
has been updated and rationalised. This was approved by the Select Committee. 
 
Part 9 Criminal Damage 
 
Clause 202 (Damaging public gardens)  
This was considered in detail by the Select Committee as an offence not known in English 
law and new to the Falklands also.  On balance it was agreed that there were difficulties with 
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some of the definitions of the provision and that the existing law on criminal damage 
provided adequate recourse for such behaviour.  Accordingly the Committee approved the 
proposal to delete this clause from the Bill, which will in due course require renumbering.  
 
Part 10 Sexual Offences 
The Committee approved the consolidation in the Bill of all of the sexual offences currently 
provided for in the Sexual Offences Ordinance.  The Committee considered in detail the 
proposal to amend the offence in Clause 218, meeting a child following sexual grooming.  As 
drafted, which reflects the current law, there has to have been communication between the 
suspect and the child on at least 2 occasions prior to the meeting or attempt to meet in order 
for the offence to be made out.  The Committee considered the recent proposals from key 
children’s charities recommending that the number of occasions be deleted, so that any 
communication followed by a meeting would be sufficient for the offence.  The Committee 
also considered the views of the Acting Chief of Police who was in agreement that this 
amendment would be a useful improvement.  Accordingly the Committee approved a 
proposed amendment to Clause 218(1)(a) to delete the words ‘on at least 2 occasions’.  
 
Clause 254 The Committee noted that a definition of the term ‘classified work’ was 
necessary and approved the proposal to insert the following definition as Clause 254(6): 
 
““classified" in relation to a work means classified by the British Board of Film Censors or 
an equivalent authority in another jurisdiction as suitable for general viewing and unrestricted 
supply, with or without advice as to the desirability of parental guidance with regard to the 
viewing of the work by young children or as to its suitability for such viewing." 
 
Consequently Clause 258 (6) also needs a reference to the definition and the Committee 
approved the proposal to insert the following: 
 
““classified” has the same meaning as in section 254(6);". 
 
Part 11 Sex Offence Orders 
Although some sex offence orders have been in effect in the Falkland Islands as part of the 
Sexual Offences Ordinance since 2005, the automatic notification requirements are not part 
of the post-conviction scheme.  The Bill provides for those, as well as updated protection 
orders both post-conviction and on application.  The Select Committee approved these 
provisions without modification. 
 
Part 12 Theft and Fraud 
The Bill consolidates the existing dishonesty offences other than the deception offences.  
These are replaced with up to date offences of fraud by false representation, fraud by failing 
to disclose information and fraud by abuse of position.  The Committee approved the 
introduction of these offences without amendment. 
 
Part 13 Forgery and Counterfeiting 
The Committee confirmed the continuation of the existing forgery and counterfeiting 
offences and approved the introduction of the new identity document offences without 
amendment. 
 
Part 14 Computer Misuse 
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This Part of the Bill consolidates the existing computer misuse law adopted under the English 
Computer Misuse Act 1990 with new provisions designed to combat computer related crime 
or ‘cybercrime’. It criminalises various forms of computer abuse, unauthorised access to 
computer data and other attacks against information systems.  The Committee approved in 
principle the provisions but expressed concern regarding Clause 420 and its relevance (the 
clause deals with the relationship between national status and offences). After due 
consideration the Committee approved a proposal to delete Clause 420. 
 
Part 15 Commercial Transactions 
The Committee was content that these provisions reflect the existing law of the Falkland 
Islands and that no changes had been made. 
 
Chapter 3 Crimes against the General Public 
 
Part 16 Treason 
The Committee expressed some concerns about the relevance of these very ancient provisions 
in a modern society. However it was accepted that given the nature of the provisions and the 
lack of revision of them over the centuries it was prudent to leave them unchanged. 
 
Part 17 Security 
This Part attracted a great deal of debate over two sessions of the Committee.  Concern was 
expressed that there was no mention made of the FIDF, but the Committee was satisfied with 
the advice that this was due to the fact that the FIDF is provided for in a separate Falklands 
Islands Defence Ordinance which also contains all relevant offences. 
 
Clause 450, which deals with the wearing of Crown uniforms, attracted much debate 
regarding its relevance and application.  The Committee agreed to the proposal that this 
provision be deleted from the Bill. 
 
Clause 454, which imposes a criminal penalty for failing to assist a police officer when 
requested to do so, was considered in detail by the Committee and generated much debate.  
Members expressed concern and were unaware of the existence of the provision.  A majority 
of the Committee proposed that this Clause should be deleted and the provision repealed, 
subject to any further debate in the Committee of the Whole. 
 
Some discussion was had as to whether there was any benefit in including members of the 
armed forces in the provision of impersonation of a police officer in Clause 456. After due 
debate it was agreed that there were no merits in doing so, and this provision was left 
unaltered. 
 
In respect of Parts 18 and 19 the Committee was content that no amendments were necessary 
to the provisions which reflect current law.  
 
Part 20 Bribery and Public Office Offences 
The new bribery offences were debated in detail. Initially some Members expressed concern 
regarding the extra-territorial application of the provisions but the majority agreed that the 
provisions should be included. In respect of Clause 505 the Committee was of the view that 
the definition of what constituted a ‘close connection with the Falkland Islands’ should be 
broader than just people with Falkland Island status. Accordingly the Committee approved a 
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proposal to amend Clause 505(3)(a) to delete ‘had Falkland Islands status’ and add ‘was 
ordinarily resident in the Falkland Islands’. 
 
Part 21 Public Order 
 
Clauses 512 to 520 
Although it was accepted by the Committee that all of the provisions in these clauses largely 
reflect the current law of the Falklands, the provisions garnered detailed debate over two 
sessions of the Committee.  A number of Members expressed concern as to whether these 
clauses were ‘fit for purpose’ particularly in regard to particular types of behaviour by some 
visitors to the Islands which causes offence and distress to residents. The Acting Chief of 
Police, Inspector Dave Street and the former Chief of Police, Barry Marsden (Director of 
Emergency Services) gave evidence to the Committee on this issue.  The officers were in 
general agreement that the current public order laws repeated in the Bill were available to be 
used for some of the scenarios described by the Members. However in respect of some of the 
examples of behaviour described there would be uncertainty whether a criminal offence had 
been committed. As a result the Committee debated whether there were any further 
provisions which could be drafted to address certain types of specific behaviour by visitors, 
in particular the display of Argentinian flags and emblems but concluded that such specificity 
would be problematic. 
 
The majority of the Committee approved the inclusion of the provisions as drafted.  The Hon. 
Gavin Short indicated that he would be tabling an amendment to include a further provision 
making the importation and display of Argentinian flags and other items illegal. The matter 
would be further debated in the Committee of the Whole. 
 
Clauses 521 to 525 
The Committee unanimously agreed that these clauses, which deal with “raves”, were not 
relevant to life in the Falkland Islands and should be deleted from the Bill. 
 
Part 22 Hate Crimes 
The Committee unanimously accepted these provisions which update the current Falklands 
law, extending the scope of the offences to include religious hatred and hatred on the grounds 
of sexual orientation. 
 
Part 23 Public Nuisances 
 
Clause 561 
This new provision, dealing with noise nuisance, not known in either Falkland Islands or 
English law, generated much debate both as to the detail of the provisions and the concept 
generally. The majority of the Committee recommended that the provisions be deleted from 
the Bill. However this was opposed by the Hon. Gavin Short and the matter will be debated 
again by the Committee of the Whole. 
 
Clause 563 
This provision, dealing with causing a danger in a public place, is well established in English 
law but had been disapplied in the Falklands. After detailed debate the Committee was 
unanimous that some of the provisions had a useful application but that some did not. 
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Accordingly the Committee approved the proposal to delete Clause 563(a), (b), (c) and (f), 
but to leave intact the remaining provisions. 
 
Clause 564 
Similarly this provision, which deals with obstruction and other nuisances in the street, is 
well established in English law but not here.  Again the Committee unanimously agreed that 
some provisions would be useful but not all in the Falklands context. The Committee was 
concerned to know whether there were any other local Ordinances which covered these types 
of nuisances, in particular with regard to depositing litter and on the seashore.  It has been 
confirmed that the Litter Ordinance covers the behaviours proscribed in subsection (d). 
Accordingly The Committee approved the following proposed amendments: 
To delete Clause 564(1) (d), (e), (f), and (g) and in Clause 564(1)(j) to delete the word 
‘furiously’ where it appears and to insert instead the word ‘dangerously’. 
 
Clause 566 
The Committee was unanimous that this provision, which criminalises begging, was not 
required and approved a proposal to delete the clause. 
 
Part 24 Criminal Trespass 
This Part was debated in detail by the Members.  The Committee were agreed that whilst the 
provisions were extremely useful there were a number of overlaps between the provisions 
and some were not relevant to the Falkland Islands.   
 
A further revision was done and proposed amendments were put to the Committee: 
 
Clause 568 gives the power to a police officer to remove people and vehicles that are 
trespassing on land with intent to reside on it.  The offence is not the act of trespass, but 
rather the failure to comply with the police officer’s direction to leave.  The drafting of the 
Clause had become confused during its modification from the English version.  Accordingly 
a proposed amendment of the Clause was put to the Committee so that the Clause read as 
follows: 

568. Failing to obey directions to leave land 
(1)  If a police officer of the rank of Inspector or above reasonably believes — 
 
(a) that a person is trespassing on land with the purpose of residing there for any period; 

 
(b) that reasonable steps have been taken by or on behalf of the occupier to ask the person to leave; 

and  
(c) that 

 
(i) that the person has caused damage to the land or to property on the land or used 

threatening, abusive or insulting words or behaviour towards the occupier, a 
member of the occupier’s family or an employee or agent of the occupier; or 

(ii) that the person has a vehicle on the land, 
the officer may direct the person to leave the land and to remove any vehicles or other property they 
have with them the person has with him or her on the land.  
 
 
(2)  If a police officer of the rank of Inspector or above reasonably believes — 
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(a) that 2 or more persons are trespassing on land with the common purpose of residing there for any 

period; 
 

(b) that reasonable steps have been taken by or on behalf of the occupier to ask them to leave; 
 

(c) that — 
 

(i) any of those persons has caused damage to the land or to property on the land or used 
threatening, abusive or insulting words or behaviour towards the occupier, a member of the 
occupier’s family or an employee or agent of the occupier; or 
 
(ii) that those persons have between them 2 or more vehicles on the land, 

 
the officer may direct those persons, or any of them, to leave the land and to remove any vehicles or 
other property they have with them on the land.  
 
(2)  If the police officer reasonably believes that the person was not, or the persons were not, 
originally a trespassers but has become a trespasser, or have become trespassers, on the land, the 
officer must reasonably believe that the other conditions specified in subsection (1) or (2), as the case 
may be, are satisfied after the person or persons became a trespassers before the officer can exercise 
the power conferred by subsection (1) or (2) respectively.  
 
(34)  A direction under subsection (1), if not communicated to the persons referred to in that 
subsection by the police officer giving the direction, may be communicated to them the person by any 
police officer at the scene.  
 
(45)  A person who, knowing that a direction under subsection (1)or (2) has been given which applies 
to the person — 
  
(a) fails to leave the land as soon as reasonably practicable; or 

 
(b) having left again enters the land as a trespasser within 3 months after the direction was given, 
 
commits an offence. 
Penalty: Imprisonment for 3 months or a fine at level 4 on the standard scale, or both. 
 
(56)  If a direction has been given under subsection (12) and a police officer reasonably suspects that 
any person to whom the direction applies has, without reasonable excuse — 
  
(a) failed to remove from the land a vehicle which appears to the officer to belong to the person or to 

be in the person’s possession or under the person’s control; or 
 

(b) entered the land as a trespasser with a vehicle within 3 months after the direction was given, 
 
the officer may seize and remove the vehicle.   
 
(67)  In proceedings for an offence under this section it is a defence for the defendant to show — 
  
(a) that the defendant was not trespassing on the land; or 
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(b) that the defendant had a reasonable excuse for failing to leave the land as soon as reasonably 
practicable or, as the case may be, for again entering the land as a trespasser. 

 
(78)  A person may be regarded for the purposes of this section as having a purpose of residing in a 
place even if the person has a home elsewhere. 
[UK Criminal Justice & Public Order Act 1994 ss.61& 62 adapted] 
 

Clause 569 creates an offence of forcible entry on to land in order to possess it (although, 
oddly it also includes house breaking). This provision is not current law in either the 
Falklands or in England where there are other provisions which would adequately cover the 
acts aimed at, in particular offences of violence, threatening behaviour etc. It was therefore 
proposed to the Committee that this clause be deleted.  

Clause 570 creates the offence of ‘violence to secure entry’ which is the offence often used in 
domestic violence cases where one spouse in the house is trying to prevent a violent spouse 
from kicking in the front door in order to assault him/her.  The Committee recognised that 
this is a useful provision because in such a case no actual battery has taken place for which 
the suspect can be arrested and the apprehension of violence for an assault would fail because 
it’s not ‘immediate’ – it’s conditional upon the door being kicked in, which it might not be, 
but still very frightening nonetheless for the person inside the premises.  The Committee 
approved that this provision continue to be included in the Bill.  

Clause 571 creates a new offence of remaining in public premises without lawful excuse 
having been required to leave by a police officer. It was recommended that this provision 
remain in the Bill. 

Clause 572 creates the offence of a trespasser staying in residential premises more than 48 
hours after being required to leave by either a displaced residential occupier or an intending 
residential occupier.  A displaced residential occupier is one who was living there before 
being excluded from lawful occupation; and an intending residential occupier is one who 
would be moving in but for the trespasser. These are the original squatting provisions from 
England to address a situation where squatters have moved in while a person is away 
(displaced) or the premises have been vacant but are now let (intending) but require the 
legitimate resident to give a notice requiring the squatter to leave. 

However this clause overlaps with Clause 575 which is a more recent provision and requires 
no notice by the lawful occupier. Oddly, in the UK the Criminal Law Act offence has not 
been repealed despite the passing of the Clause 575 offence. However it seems unnecessary 
to have both provisions and it was recommended to the Committee that Clauses 572, 573 and 
574 be deleted and that the Falklands adopt the Clause 575 offence which is far more 
straightforward.  

Clause 576 creates the offence of aggravated trespass.  This is trespass with intent to disrupt a 
lawful activity which is taking place on the land by intimidating the people participating or 
obstructing/disrupting the activity.   It is used widely in the UK for hunt saboteurs (although 
now hunting with hounds is illegal, is not used nearly so much) but could be used for any 
situation where a group of persons are trying to disrupt any lawful activity by intimidation.  It 
was recommended to the Committee that this provision remain in the Bill. 
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Clause 577 gives the police the ability to direct people to leave in respect of Clause 576 and 
failure to comply is a further offence. 

The Committee indicated that there were no difficulties with the provision of Clause 578. 

In respect of  Clauses 579 to 581, which deal with the issue of unauthorised camping in a 
vehicle,  the Committee were not satisfied that there was any need for such provisions in the 
Falklands and unanimously agreed that these should be deleted. 

 In respect of Clause 582 the Committee were of the view that it was a useful provision to 
require people to seek permission before camping. The Committee was however concerned 
regarding the legal position of persons camping on common land which is nevertheless 
owned by the Crown. On further consideration of this clause, it was recommended that it be 
simplified so that an offence is committed if a person camps on land without the occupier’s 
permission, whether that is express or implied permission. That would exempt any person 
camping on land known to be common land where there is an implied permission that the 
public have access.  The revision would read as follows: 

582. Camping on Crown land or private land 
(1)  Subject to subsection (2), a person who camps on Crown land except with the previous 
permission in writing of the Governor, or a person acting on the Governor’s authority, commits an 
offence. 
 
(2) (1) A person who camps on any private land except with the previous permission, whether express 
or implied,  of the occupier of the land owner or the owner’s agent commits an offence. 
 
(3) (2) Nothing in this section applies to a police officer or other public officer when engaged in the 
execution of his or her duty. 
 
Penalty: Imprisonment for 3 months 1 month or a fine at level 4 3 on the standard scale, or both. 
[Gibraltar Criminal Offences Act s.165B to E] 
 

Clause 583 creates the offence of trespassing on a site designated by the Governor which is a 
useful provision if there is a need to protect an area e.g. environmentally sensitive; security 
sensitivities etc. It was recommended that this clause remain unaltered. 

The Committee considered the proposed amendments and approved them all for inclusion in 
the Bill.  

Part 25 Harmful and Obscene Publications 

Clauses 585 to 587 prohibit the importation of ‘harmful publications’. The Committee was 
unanimously agreed that these provisions are obsolete and should be repealed. There are 
some consequential amendments in Clause 584 listed below.   

Drafting errors and consequential amendments 
 
Finally, examination of the Bill through the Select Committee process identified a number of 
minor drafting errors, and consequential amendments as a result of the Select Committee’s 
approval of the above revisions.  It is proposed that these be corrected by amendment during 
the Committee of the Whole, as listed below. 
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List of approved amendments, drafting errors and consequential amendments 
 
Cl 2 - amend ‘police force’ - delete ‘continued by’ and insert ‘established under’  

Cl 2(6) - delete (is a repetition of 2(4)) 

Cl 17(1)(b) – add at the end ‘or the corresponding grammatical variation of “it”’ 

Cl 40(3) – delete ‘(6)’ and insert ‘(7)’ 

Cl 40 - insert new (4) which reads “If one of the reference offences is murder, the convicted 
person is liable to imprisonment for life.” 

Cl 40(4), (5) and (6) - renumber as Cl 40(5), (6) and (7) 

Cl 46 – in (2)(b) replace ‘728’ by ‘729’ 

Cl 49(5) - insert ‘court or’ before ‘jury’ and insert ‘if there is one’ after ‘jury’ 

Cl 50(4) - delete ‘by the driver of a motor vehicle’ and insert ‘in the course of driving a motor 
vehicle’ 

Cl 55(4) - insert ‘court or’ before ‘jury’ and insert ‘if there is one’ after ‘jury’ 

Cl 56(2) - insert ‘court or’ before ‘jury’ and insert ‘if there is one’ after ‘jury’ 

And on the second occasion insert ‘court or’ before ‘jury’ and ‘as the case may be’ 
after ‘jury’ 

Cl 56(4) – insert ‘court or’ before ‘jury’ and ‘as the case may be’ after ‘jury’ 

Cl 57(6) – insert ‘court or’ before ‘jury’ and insert ‘if there is one’ after ‘jury’ 

Cl 57 (6) (a) – insert ‘court or’ before ‘jury’ and ‘as the case may be’ after ‘jury’ 

Cl 57 (7) - insert ‘court or’ before ‘jury’ and insert ‘if there is one’ after ‘jury’ 

Cl 57 (7) (a) - insert ‘court or’ before ‘jury’ and ‘as the case may be’ after ‘jury’ 

Cl 72(1) - amend penalty to read ‘as provided in subsections (3) to (5) 

Cl 72(2) penalty – delete ‘as provided in subsection (4)’ and insert ‘Imprisonment for 1 
month or a fine at level 3 on the standard scale, or both’ 

Cl 72(3) - amend to read ‘subject to subsection (4) and’ 

Further amend to delete ‘2 years’ and insert ‘6 months’ 

Cl 99(4) - delete (4) and insert (5) 

Cl 109(1) – delete ‘months or a fine at level 5 on the standard scale’ and insert ‘years’ 
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Cl 109(2) – delete the penalty and insert ‘Imprisonment for 3 years or a fine, or both.’ 
 

Cl 113(5)(b) - delete ‘or is a United Kingdom national or a Falkland Islands resident or a 
person subject to Falkland Islands service jurisdiction’. Add after ‘status’, ‘or a person 
ordinarily resident in the Falkland Islands’. 

Cl 122(2)(b) - delete ‘body’ and insert ‘department’ 

Cl 125(1) – after ‘Kingdom’ insert ‘or by the Government in relation to the Falkland Islands 
Defence Force’ 

Cl 125(2) – after ‘forces’ insert ‘or of the Falkland Islands Defence Force, as the case may 
be,’  

Cl 127(2) - insert '(g) Falkland Islands Defence Force'. 

Cl 129(4) - insert ‘court or’ before ‘jury’ and ‘as the case may be’ after ‘jury’ 

Cl 138 - delete ‘192’ and insert ‘122’ 

Cl 147 - delete (5).   

Cl 155 – delete definition of public place 

Cl 202 – delete the clause 

Cl 208(1) - insert ‘male’ before ‘person’ 

Cl 210(1) – insert ‘male’ before ‘person’ 

Cl 219(2)(a) - delete ‘(2),(3), (4) or (5)’ 

Cl 219(4)(a) - delete ‘(2),(3), (4) or (5)’ 

Cl 220(2)(a)-  delete ‘(2),(3), (4) or (5)’ 

Cl 220(4)(a) - delete ‘(2),(3), (4) or (5)’ 

Cl 221(2)(a) - delete (2),(3), (4) or (5) 

Cl 221(4)(a) - delete ‘(2),(3), (4) or (5)’ 

Cl 222(2) - delete ‘(2), (3), (4) or (5)’ 

Cl 222(4) - delete ‘(2), (3), (4) or (5)’ 

Cl 231(2) - delete (c) and substitute (b); and 231(3) - delete ‘to (c)’ and insert ‘and (b)’ 

Cl 241(e) - delete ‘252’ and insert ‘244’ 

Cl 249(1) - delete ‘18’ and insert ‘16’ 
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Cl 249(1)(b)-  insert ‘in’ before ‘an’ 

Cl 254 Section Heading - delete ‘film etc.’ and insert ‘works’ 

Cl 254(6) – before ‘extract’ insert: 

‘ “classified" in relation to a work means classified by the British Board of Film Censors or an 
equivalent authority in another jurisdiction as suitable for general viewing and unrestricted supply, 
with or without advice as to the desirability of parental guidance with regard to the viewing of the 
work by young children or as to its suitability for such viewing;’ 
 
Cl 255(1)(b) - add ‘or’ at the end of the sentence 

Cl 258 Section Heading - delete ‘films etc.’ and insert ‘works’   

Cl 258(6) – before ‘extract’ insert ‘“classified” has the same meaning as in section 254(6);’ 
 
Cl 284(1)(e) - delete ‘subsection (2)’ and insert ‘section 283(2)’ 

Cl 291(2)(a) - delete ‘listed sexual’ 

Cl 294(1) - delete ‘any’ and insert ‘either or both’ 

Cl 296(1) in the definition of ‘detained in hospital’  insert ‘either Part 3 or’, and delete the 
definition of “detained in a hospital” 

Cl 297 (second) – renumber as Cl 298 

Cl 299(1) – delete ‘(4)’ and insert ‘(5)’ 

Cl 300(1)(a) - delete ‘(1)’ after ‘299’ 

Cl 300(1)(c) – delete ‘(1)’ after ‘299’ 

Cl 300(1)(e) and (f) - delete ‘(1) and (6)’ after ‘299’ 

Cl 306(1)(a) - delete ‘301(4)(b)’ and substitute ‘301(1)’.  Amend ‘304(3)’ to ‘303(3)’ and 
‘305(2)(b)’ to ‘304(2)(b)’ 

Cl 311(1) -   insert ‘as applied to the Falkland Islands’ after the phrase ‘1956’. 

Cl 313(1) - delete ‘sections 297, 298 and 299’ and insert ‘sections 299 to 302’ 

Cl 315(5) – delete ‘criminal’ and insert ‘Criminal’. 

Cl 317(3) - delete ‘297’ and insert ‘298(1)’  

Cl 325(5) – delete ‘order’ after ‘SHPO’. 

Cl 329(1) – delete ’prevention order’ after ‘SHPO’. 

Cl 340(1)(a)-  insert ‘2003 as applied to the Falkland Islands’  
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Cl 362 – delete ‘398’ and insert ‘359’ 

Cl 408(3)(a) – delete ‘under the EU Treaties’  

Cl 416 – delete ‘416’ and insert ‘415’  

Cl 420 – delete the clause 

Cl 445(b)(ii) and (c) – delete ‘crown’ and insert ‘Crown’ 

Cl 450 – delete the clause 

Cl 480 - move the penalty provision to follow subsection (2) 

Cl505 – delete ‘had Falkland Islands status’ and insert ‘was ordinarily resident in the 
Falkland Islands’ 

Cl 511 - delete the definitions ‘dwelling’ and ‘public place’ 

Cl 521 to 525 – delete the clauses and the cross-heading 

Cl 536 to 540 Section Headings - add ‘: racial hatred’ 

Cl 542 to 547 Section Headings - add ‘: religious etc. hatred’ 

Cl 563 – delete (a), (b), (c) and (f) 

Cl 564 – insert ‘or road’ after ‘highway’; delete (d), (e), (f) and (g). 

In (j) delete ‘furiously’ (twice) and insert ‘dangerously’ 

Cl 566 – delete 

Cl 568 – delete and insert: 

‘568. Failing to obey directions to leave land 
(1)  If a police officer of the rank of Inspector or above reasonably believes — 
 

(d) that a person is trespassing on land with the purpose of residing there for any period; 

 
• that reasonable steps have been taken by or on behalf of the occupier to ask the person to 

leave; and  

 
(e)  

(i) that the person has caused damage to the land or to property on the land or used 
threatening, abusive or insulting words or behaviour towards the occupier, a 
member of the occupier’s family or an employee or agent of the occupier; or 

(ii) that the person has a vehicle on the land, 
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the officer may direct the person to leave the land and to remove any vehicles or other property the 
person has with him or her on the land.  
  
(2)  If the police officer reasonably believes that the person was not originally a trespassers but has 
become a trespasser, on the land, the officer must reasonably believe that the other conditions 
specified in subsection (1) are satisfied after the person became a trespassers before the officer can 
exercise the power conferred by subsection (1).  
 
(3)  A direction under subsection (1), if not communicated to the persons referred to in that subsection 
by the police officer giving the direction, may be communicated to the person by any police officer at 
the scene.  
 
(4)  A person who, knowing that a direction under subsection (1) has been given which applies to the 
person — 
  

(c) fails to leave the land as soon as reasonably practicable; or 

 
(d) having left again enters the land as a trespasser within 3 months after the direction was 

given, 

commits an offence. 
Penalty: Imprisonment for 3 months or a fine at level 4 on the standard scale, or both. 
 
(5)  If a direction has been given under subsection (1) and a police officer reasonably suspects that 
any person to whom the direction applies has, without reasonable excuse — 
  

(c) failed to remove from the land a vehicle which appears to the officer to belong to the 
person or to be in the person’s possession or under the person’s control; or 

 
(d) entered the land as a trespasser with a vehicle within 3 months after the direction was 

given, 

the officer may seize and remove the vehicle.   
 
(6)  In proceedings for an offence under this section it is a defence for the defendant to show — 
  

(c) that the defendant was not trespassing on the land; or 

 
(d) that the defendant had a reasonable excuse for failing to leave the land as soon as 

reasonably practicable or, as the case may be, for again entering the land as a trespasser. 

(7) A person may be regarded for the purposes of this section as having a purpose of residing in a 
place even if the person has a home elsewhere.’ 
  

Cl569 – delete the clause 

Cl 572 to 574 – delete the clauses 
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Cl 579 to 581 – delete the clauses 

Cl 582 – delete and insert: 

‘582. Camping without permission 
(1) A person who camps on any land except with the permission, whether express or implied, 
of the occupier of the land commits an offence. 
Penalty: Imprisonment for 1 month or a fine at level 3 on the standard scale, or both. 
 
(2) Nothing in this section applies to a police officer or other public officer when engaged in 
the execution of his or her duty.’ 
 

Part 25 – Heading – Amend to read ‘Obscene Publications’ 

Cl 584(1) - delete the definition ‘harmful publication’ 

Cl 584(2) – delete 

Cl 585 to 587 – delete the clauses 

Cl 597(3) – delete all the words after ‘matter’ and insert ‘has the meaning given that term by 
section 2(1)’ 

Schedules 

Schedule 5 Part A 

Add  

Protection from Harassment Ordinance 2014 
Schedule 5 Part C 

Add 

Uniforms Act 1894 s.2 

Children and Young Persons (Harmful Publications) Act 1955 
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